STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

December 13, 2024

Board of Land and Natural Resources
State of Hawaii
Honolulu, Hawaii MAUI

Denial of Petition for Contested Case Hearing filed by the Sierra Club on December
18, 2023, Regarding Agenda Item D-8, Approved as Amended on December 8,
2023: Issuance of Revocable Permit to Alexander & Baldwin, Inc. and East Maui
Irrigation Company, LLC for the Development, Diversion, and Use of Surface
Water for Diversified Agriculture, Currently Existing Historical Industrial and
Non-Agricultural Uses, Reservoir, Fire Protection, Hydroelectric, and County of
Maui Department of Water Supply and Kula Agricultural Park Purposes on the
Island of Maui; Tax Map Keys: (2) 1-1-001:044 and 050, 1-1-002:002 (por.), 1-2-
004:005 & 007, 2-9-014:001, 005, 011, 012 & 017.

Pursuant to Section 92-5(a) (4), Hawaii Revised Statutes (HRS), the Board may go
into Executive Session in order to consult with its attorney on questions and issues
pertaining to the Board’s powers, duties, privileges, immunities and liabilities.

BACKGROUND

At its meeting on December 8§, 2023, under agenda item D-8, the Board approved as amended the
issuance of revocable permits for Tax Map Keys (2) 1-1-001:044 and 050, 1-1-002:por. 002, 1-2-
004:005 & 007, 2-9-014:001, 005,011,012 & 017, to Alexander & Baldwin, Inc. and East Maui
Irrigation Company, Limited, (collectively the “Permittee”) for water use on the Island of Maui.
The Board received both oral and written testimony on the item from the Sierra Club of Hawaii
(“Sierra Club”). The Board approved staff’s recommendation as amended. After the Board’s
decision, Sierra Club verbally requested a contested case. On December 18, 2023, the Department
received a written petition for contested case from Sierra Club. A copy of the contested case
petition is attached as Exhibit A.

SIERRA CLUB’S REQUEST

Sierra Club’s written petition for contested case hearing identifies its members’ interests. Sierra
Club alleges that its members live along and draw water from the streams for residential and
farming purposes, use and enjoy the streams for recreational, cultural, and spiritual purposes,
including hiking, fishing, and swimming, and their members enjoy nature. Additionally, it lists
the following issues as new information distinct from previous proceedings: stream works
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modifications under the 2022 Commission on Water Resource Management (“CWRM”) decision
that established interim instream flow standards for the Huelo Streams; whether the streams
provide sufficient water based on Permittee’s estimated future needs in its EIS compared with the
IIFS; availability of ground water; amount of water the Permittee needs; and whether water is
wasted.

HISTORICAL BACKGROUND

This permit allows the diversion of State waters through the EMI Ditch System from the East Maui
Watershed to Central Maui. It originates from four licenses granted to EMI for sugarcane
cultivation by the Territory. The four licenses were: Keanae License (expired June 30, 1972),
Nabhiku License (expired June 30, 1977), Huelo License (expired June 30, 1982), and Honomanu
License (expired June 30, 1986). The Board began issuing revocable permits for each of the license
areas as the licenses expired.

On December 28, 1984, a group of East Maui Farmers!, represented by Native Hawaiian Legal
Corporation (“NHLC”), filed a petition for contested case hearing over the issuance of a long-term
water license for the four license areas. On January 16, 1985, the Chairperson of the Board sent a
letter to NHLC denying the request for contested case hearing. The East Maui Farmers appealed
the denial to the Circuit Court of the First Circuit. Civ. No. 85-0939. The Circuit Court determined
that petitioners had a right to a contested case hearing because at that time, the Board was the state
agency tasked with managing the water resources of the East Maui Watershed Area and the
diversions in question did not give priority to appurtenant water rights of East Maui Farmers. That
contested case hearing was ultimately discontinued because the Legislature passed the State Water
Code in 1987, placing the concerns of the East Maui Farmers within the jurisdiction of the CWRM.

On August 23, 1985, the Board approved the issuance of one long-term disposition for the
diversion of water from the four license areas subject to compliance with HRS chapter 343. On
October 9, 1986, the Chairperson for the Board of Land and Natural Resources submitted to the
Office of Environmental Quality Control the Board’s acceptance of the environmental assessment
and negative declaration of impact for the issuance of one long-term license that would cover all
four of the license areas. That environmental assessment was challenged in court, though
ultimately not resolved through that action. Civ. No. 86-4698. In Declaratory Ruling No. 86-3, the
Environmental Council determined that the environmental assessment was insufficient because it
did not consider available information from the University of Hawaii Environmental Center and
the U.S. Fish and Wildlife Service.

In light of the contested case hearing request from 1984-1987, the creation of the State Water
Code, and pending federal cases regarding whether the Hawai‘i Supreme Court’s decision in
McBryde Sugar Co. v. Robinson, 54 Haw. 174, 504 P.2d 1330, aff'd on rehearing 55 Haw. 260,

! The petition listed the following petitioners: Harry Kunihi Mitchell, Guy K. Ohigashi, James
Kaaihue III, Abraham Akiona, Harry Pahukoa, Elaine Kainoa Needham, James J. K. Hueu,
Marvin Hanchett-Ching, Solomon Kaauamo, Nils and Bonnie Mondoe, Edward Kaiwi, Ella
Maui Hoopai Oliveira, Daisy M. Lind, Solomon Hoopai, and Francis K. Lono, Jr.
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517 P.2d 26 (1973) violated the Fifth Amendment, the Board elected to hold off on issuing a long-
term license.

Between the expiration of the last license in 1986 and 2000, the Board continued revocable permits
for the diversion of water because pending federal cases and the creation of CWRM generated
numerous questions about water rights under state law.

In 2000, A&B requested the Board again take up the issuance of a long-term license for the
diversion of water from East Maui Streams. On May 25, 2001, the Board again took up the issue
of a long-term license at the request of EMI and A&B.

In 2001, Na Moku ‘Aupuni o Ko’olau Hui (Na Moku) requested a contested case hearing over the
issuance of a thirty-year water license via public auction and the continuation of revocable permits
for the water diversions covered by the 2024 revocable permit. While a full evidentiary hearing
was held and the parties submitted proposed Findings of Fact and Conclusions of Law, the
contested case was ultimately discontinued because the only issue that remained in the jurisdiction
of the Board was the preparation of an environmental impact statement, which was completed and
published in the Environmental Notice on September 8, 2021.

In 2018, CWRM issued its Findings of Fact, Conclusions of Law, and Decision and Order in CCH-
MAT13-01, which amended interim instream flow standards for Honopou, Hanehoi/Puolua
(Huelo), Waikamoi, Alo, Wahinepe‘e, Puohokamoa, Ha‘ipua‘ena, Punalau/Kolea, Honomand,
Nua‘ailua, Piinau, Palauhulu, Ohia (Waianu), Waiokamilo, Kualani (Hamau), Wailuanui,
Waikani, West Wailuaiki, East Wailuaiki, Kopiliula , Pua‘aka‘a, Waiohue, Pa‘akea, Waiaaka,
Kapaula, Hanawi, and Makapipi Streams.

https://files.hawaii.gov/dInr/cwrm/cch/cchmal301/CCHMA1301-20180620-CWRM.pdf.

This contested case hearing was held as a result of Na Moku, Beatrice Kepani Kekahuna, Marjorie
Wallet, and Elizabeth Lehua Lapenia’s Petition to Amend the Interim Instream Flow Standard for
27 streams in East Maui.>2 CWRM determined system losses of 22.7% for the EMI Ditch System
to be reasonable. FOF 737. CWRM considered maintenance of fish and wildlife habitats, outdoor
recreational activities, maintenance of ecosystems such as estuaries, wetlands, and stream
vegetation, aesthetic values such as waterfalls and scenic waterways, and the protection of
traditional and customary Hawaiian rights in amending the IIFS. FOFs 62-71, 87-90.

In 2020, Sierra Club had a full trial in the Circuit Court of the First Circuit over the 2020 permits.

In 2021-22, Sierra Club had contested case hearing before the Board over the issuance of the 2021
and 2022 revocable permits.

2 The procedural history of that proceeding spans nearly two-decades. The details are outside the
scope of this staff submittal, but are available here:
https://dInr.hawaii.gov/cwrm/surfacewater/ifs/eastmauiiifs1/.



https://dlnr.hawaii.gov/cwrm/surfacewater/ifs/eastmauiiifs1
https://files.hawaii.gov/dlnr/cwrm/cch/cchma1301/CCHMA1301-20180620-CWRM.pdf
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In 2021, Sierra Club filed a petition to amend the IIFS for the streams in the eleven hydrologic
units of the Huelo Region.

https://files.hawaii.gov/dInr/cwrm/activity/eastmaui3/20210928-PAIFS.pdf.

In 2022, CWRM adopted IIFS for those streams.

https://files.hawaii.gov/dInr/cwrm/submittal/2022/sb20221115B5.pdf.

Sierra Club did not challenge this decision.
DISCUSSION

A. Certain of Sierra Club’s Claims Fail the Private Right of Action Inquiry.

The private right of action inquiry determines whether any private party can sue. In re Application
of Maui Elec. Co., Ltd., 141 Hawai‘i 249, 258, 408 P.3d 1, 10 (2017). Before addressing whether
Sierra Club as the particular private party has standing to raise its alleged property interests, the
Board must determine whether the rights asserted may be raised over the issuance of an HRS §
171-55 permit. Sierra Club asserts a right to a clean and healthful environment under article XI,
section 9 as defined by HRS chapters 171, 343, and 205A; article XI, sections 1 and 7; and article
XII, section 4. Except for the asserted rights under article XI, section 9 as defined by chapter 171
and article XII, section 4, these claims fail for procedural reasons.

Analyzing claims under article XI, section 9 requires a two-step analysis. The first inquiry is
whether the claim arises under a law relating to environmental quality. Cnty. of Hawaii v. Ala
Loop Homeowners, 123 Hawai‘i 391, 410, 235 P.3d 1103, 1122 (2010), abrogated on other
grounds by Tax Found. of Hawai'i v. State, 144 Hawai‘i 175, 439 P.3d 127 (2019). The next is if
procedurally, there are any “reasonable limitations and regulations as provided by law.” Art. XI,
§ 9; see Ala Loop, 123 Hawai‘i at 410, 235 P.3d at 1122. Here, both chapters 343 and 205A are
laws relating to environmental quality. But there are procedural deficiencies.

An article XI, section 9 claim defined by HRS chapter 343 is limited by the procedural
requirements of chapter 343. Ala Loop, 123 Hawai‘i at 413, 235 P.3d at 1125. While HRS chapter
343 is contemplated in the Board’s decision to issue the permit, HRS § 343-7 requires that
challenges be brought as an original action in court not in a contested case hearing.

HRS chapter 205A is not implicated by the Board’s decision to issue the permit. Thus, while a
private party may have a substantive right under article XI, section 9 as defined HRS chapter 205A,
that right is not implicated by a proceeding that does not fall under the purview of HRS chapter
205A. Petitioners’ concerns under 205A raise stream ecosystem health concerns. Chapter 174C
covers those concerns and provides the same function and analysis as chapter 205A. Chapter 174C
makes clear that no other agency or department of the State shall assume the duties delegated to
CWRM. HRS § 174C-5(12).


https://files.hawaii.gov/dlnr/cwrm/submittal/2022/sb20221115B5.pdf
https://files.hawaii.gov/dlnr/cwrm/activity/eastmaui3/20210928-PAIFS.pdf
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Petitioners raise article XI, sections 1 and 7. These are not property interests that entitle a party to
due process. Rather, these are constitutional requirements. Whether the agency has complied with
its constitutional mandates for which review is in the province of the court. See Hawaii Gov't
Emps. Ass'n, AFSCME Loc. 152, AFL-CIO v. Lingle, 124 Hawai‘i 197,210,239 P.3d 1, 14 (2010).

B. Sierra Club Lacks Standing for a Contested Case Hearing.

The Hawai‘i Supreme Court has ruled that similar to lawsuits filed in court under the Hawai‘i
Rules of Civil Procedure, petitions for contested case hearings must assert “injury in fact” standing.
Community Associations of Hualalai, Inc. v. Leeward Plan. Comm 'n, 150 Hawai‘i 241, 258, 500
P.3d 426, 443 (2021) (“Hualalai”). The injury in fact standing test requires: “(1) an actual or
threatened injury, which, (2) is traceable to the challenged action, and (3) is likely to be remedied
by favorable judicial action.” Id. (quoting Kilakila 'O Haleakald v. Bd. of Land & Nat. Res., 131
Hawai‘i 193, 204, 317 P.3d 27, 38 (2013)). Hawai‘i Supreme Court has also noted, however, that
“where the interests at stake are environmental concerns” it is less inclined to “foreclose challenges
to administrative determinations through restrictive applications of standing requirements.” /d.

As discussed herein, while Sierra Club has likely claimed an actual or threatened injury sufficient
to satisfy the first prong of the test for standing, it ultimately does not have standing because it
cannot satisfy the second and third prongs. The deficiencies in Sierra Club’s request for a
contested case hearing are jurisdictional; the relief it seeks can only be granted by CWRM. Staftf’s
recommendation is accordingly not overly restrictive and Sierra Club’s request can be rightfully
denied. See Hualalai, 150 Hawai‘i at 258, 500 P.3d at 443.

l. Actual or Threatened Injury

Sierra Club alleges that it is entitled to a contested case based on “its right to a clean and healthful
environment, as defined by HRS chapters 171, 343 and 205A...and Article XI section 9 of the
state constitution.” Specifically, it alleges that its members are harmed by too much water being
removed from the streams. Such actual or threatened injury has been held to be sufficient to satisfy
the first prong of the standing test, particularly when the potential injury implicates environmental
concerns. See, e.g., Hualalai, 150 Hawai‘i at 258-59, 500 P.3d at 443-44; Kilakila ‘O Haleakala
v. Bd. of Land & Nat. Res., 131 Hawai‘i 193, 204, 317 P.3d 27, 38 (2013).

2. Not traceable to the challenged action.

The petition claims that the Sierra Club’s members are directly affected by the issuance of the
revocable permit because its members live along and draw water from the affected streams for
residential and farming purposes, and that they use and enjoy the streams for recreational, cultural
and spiritual purposes such as hiking, fishing and swimming. Sierra Club claims that its interests
are harmed by the diversions, poor management, and waste of water, and that the conditions of the
revocable permit are insufficient to protect those interests. Further, the petition alleges that the
diversions harm native stream life and the ability of the Sierra Club members to use and enjoy free
flowing streams. The crux of Sierra Club’s argument is that its protected interests are harmed by
the diversion of water from the streams for off-stream uses, in other words, more water should
remain in the streams to satisfactorily protect those interests.
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Such injury is not traceable to the challenged action. Even if the Board were to adopt all of the
conditions proposed by Sierra Club in its petition, Sierra Club does not specify how any reduction
in the amount of water diverted that may occur as a result would be sufficient to remedy the alleged
injury to their protected interests. A revocable permit under HRS § 171-55 is but one right to take
water. The Board does not regulate all users of the stream in issuing the revocable permit.
Ultimately, the action that could remedy the injury alleged by the Sierra Club would be to further
limit the amount of water allowed to be diverted from the streams. Such action is not within the
authority of the Board and therefore cannot be traced to the issuance of the revocable permit or
remedied by a contested case.

Rather, the relief sought by Sierra Club can only be granted by CWRM, not the Board. Under the
Hawai‘i Constitution, all state water resources are subject to protection, control, and regulation, as
provided by the Legislature. The statutory framework set up by the Legislature established
CWRM in HRS chapter 174C, the State Water Code (or Water Code) to address water conservation
and use policies, including the beneficial and reasonable uses of water. As established, only
CWRM may administer and enforce provisions of the State Water Code, and all administrative
rules made thereunder. See also HRS § 26-15(a) (“for matters relating to the state water code where
the commission on water resource management shall have exclusive jurisdiction and final
authority””); HRS § 174C-7 (“there is established within the department a commission on water
resource management... which shall have exclusive jurisdiction and final authority in all matters
relating to implementation and administration of the state water code, except as specifically
provided in this chapter”). The Water Code states, “no state or county government agency may
enforce any statute, rule, or order affecting the waters of the State controlled under the provisions
of this chapter...” HRS § 174C-4. Consequently, the Board does not have jurisdiction over either
interim instream flow standards (IIFS) or the location of a stream diversion. Rather, the Board
must comply with CWRM’s decisions regarding IIFS and stream diversion locations. Compare
HRS chapter 171 with HRS chapter 174C; see also Morgan v. Planning Dep't, Cnty. of Kaua i,
104 Hawai‘i 173, 184, 86 P.3d 982, 993 (2004) (““‘An administrative agency can only wield powers
expressly or implicitly granted to it by statute.”) (quoting 7/G Ins. Co. v. Kauhane, 101 Hawai ‘i
311, 327, 67 P.3d 810, 826 (App. 2003)).

The revocable permit was issued with the condition that the permittee comply with proposed IIFS
developed, and potentially amended, by CWRM, which accounts for beneficial instream uses
including the protection of native flora and fauna. The Board specifically conditioned the
revocable permit for water on compliance with the proposed IIFS because it recognized CWRM
as the appropriate agency to determine the amount of water required to remain in the stream. HRS
§ 174C-71. To the extent that Sierra Club’s members’ use of the streams is protected as instream
uses, but are affected by diversions, they may have standing before CWRM to amend the IIFS or
determine amounts where a stream diversion may be permitted. Because the remedy they seek is
within CWRM’s jurisdiction, any claimed injury is not traceable back to the Board’s issuance of
a revocable permit.

3. Likely to be remedied by favorable judicial action.
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A favorable decision at a contested case hearing based on the revocable permit would not remedy
Sierra Club’s claimed injury. Only CWRM acting under HRS chapter 174C, and not the Board
under HRS chapter 171, may address aspects of water use regarding a stream. Traditional and
customary rights of ahupua‘a tenants, as addressed in the Water Code, shall include, but not be
limited to, “the cultivation or propagation of taro on one’s own kuleana and gathering of hihiwai,
opae, o' opu, limu, thatch, ti leaf, aho cord, and medicinal plants for subsistence, cultural, and
religious purposes.” HRS § 174C-101(c). Issues, such as efficiency of the diversion system, are
under the jurisdiction of CWRM. In re 'lao Ground Water Mgmt. Area High-Level Source Water
Use Permit Applications, 128 Hawai‘i 228, 257, 287 P.3d 129, 158 (2012); HRS § 174C-71(2)(D).
And only CWRM may order modifications to stream works diversions. HRS § 174C-93.

Reading HRS chapter 171 together with HRS chapter 174C, in matters of water allocation, the
Board’s role is limited to considering requests for revocable permits and imposing conditions as
may be required.> As such, even a favorable decision at a contested case hearing would not afford
the Sierra Club with relief that would adequately address its claimed injuries, and it accordingly
does not have standing for a contested case hearing.

C. A Contested Case is Not Required by Statute, Rule, or Due Process.

An administrative agency must only hold a contested-case hearing when it is required by law,
which means that the contested-case hearing is required by (1) statute, (2) administrative rule, or
(3) constitutional due process. Mauna Kea Anaina Hou v. BLNR, 136 Hawai‘i 376, 390, 363 P.3d
224, 238 (2015). When a contested-case hearing is required by statute or administrative rule, the
analysis is simple. However, HRS § 171-55 does not have a contested case requirement. Likewise,
there is no such requirement in any applicable administrative rule. The remaining question, then,
is whether Sierra Club is entitled to a contested case hearing as a matter of due process. The
petition identifies Article XI, Section 9, of the Hawaii Constitution as the constitutional due
process basis for Sierra Club being entitled to a contested case.

There is a two-step process in determining whether constitutional due process entitles a person to
a contested-case hearing. First, a court must consider “whether the particular interest which
claimant seeks to protect by a hearing is ‘property’ within the meaning of the due process clauses
of the federal and state constitutions.” Flores v. Bd. of Land & Nat. Res., 143 Hawai‘i 114, 424
P.3d 479 (2018). Second, if a court “concludes that the interest is ‘property,’ th[e] court analyzes
what specific procedures are required to protect it.” Id.

To have a property interest to satisfy the first step, a person “must clearly have more than an
abstract need or desire for it. He must have more than a unilateral expectation of it. He must,

* In the continuum of water regulation under the Water Code, the streams in question are not
designated as part of a water management area and so are not subject to the additional CWRM
regulatory controls such as water use permitting, which are required after designation.
Accordingly, while the Board does not and cannot issue a stream diversion works permit (HRS §
174C-93), it may issue a revocable permit for water subject to existing strictures such as the IIFS
set by CWRM and by chapter 171 statute.
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instead, have a legitimate claim of entitlement to it.” Sandy Beach Def. Fund v. City & County. of
Honolulu, 70 Haw. 361, 377, 773 P.2d 250, 260 (1989). Legitimate claims of entitlement that
constitute property interests “are not created by the due process clause itself. Instead, they are
created and their dimensions are defined by existing rules or understandings that stem from an
independent source such as state law[.]” Flores, 143 Hawai‘i at 125.

Regarding the second step, the touchstone of due process is “notice and an opportunity to be heard
at a meaningful time and in a meaningful manner before governmental deprivation of a significant
property interest.” Sandy Beach, 70 Haw. at 378, 773 P.2d at 261. If step one of the analysis is
satisfied, then step two analyzes how the government action would affect that interest with and
without procedural safeguards. With respect to step two, the Hawai‘i Supreme Court has been
careful to emphasize that “[d]Jue process is not a fixed concept requiring a specific procedural
course in every situation.” /d. Due process “is flexible and calls for such procedural protections
as the particular situation demands.” Id. (quoting Morrisey v. Brewer, 408 U.S. 471, 481 (1972)).

In determining what procedures are necessary to satisfy due process, the administrative agency
must examine and balance three factors:

(1) the private interest which will be affected;

(2) the risk of an erroneous deprivation of such interest through the procedures actually
used, and the probable value, if any, of additional or alternative procedural safeguards; and
(3) the governmental interest, including the burden that additional procedural safeguards
would entail.

Flores, 143 Hawai‘i at 126-127.

Step One: Sierra Club May Identify a Constitutionally Cognizable Property Interest

Sierra Club alleges that the Board’s action violated the right of Sierra Club and its members to a
clean and healthful environment including the conservation, protection and enhancement of natural
resources. Sierra Club argues that these rights are constitutionally protected property interests
under Article XI, Section 9 of the State Constitution. The Hawai'i Supreme Court has held that
the enjoyment of "a clean and healthful environment, as defined by laws relating to environmental
quality" can constitute property interests within the meaning of the due process clause, (see In re
Hawai‘i Elec. Light Co., 145 Hawai‘i 1, 16, 445 P.3d 673, 688 (2019) (quoting Hawai'i
Constitution art. XI, sec. 9) (emphasis added)). However, the lack of standing is significant. While
Sierra Club has asserted recognized property interests, those interests are not implicated by the
Board’s issuance of a revocable permit. Because only CWRM may regulate the quantity and flow
of a stream, modifications to stream works diversions, and reasonable system losses, denial
presents no risk of erroneous deprivation, but granting a contested case hearing presents substantial
costs to government time and resources.

Step Two: Even if Sierra Club Identified a Constitutionally Cognizable Property Interest, It Is Not
Entitled to a Contested-Case Hearing Based Upon the Specific Factual Situation at Issue
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Assuming Sierra Club has established that it is seeking to vindicate a constitutionally cognizable
property interest, it is not entitled to a contested-case hearing under the current circumstances. As
discussed, even a favorable ruling would not afford Sierra Club the relief it seeks, and as such,
there is little risk of erroneous deprivation of a protected interest. The DLNR likewise has a
significant interest in declining to grant a timely and costly contested case hearing that is not
empowered to resolve the key issues in dispute.

Risk of erroneous deprivation of such interest.

A party is not at risk of the erroneous deprivation of its protected interest when it has "already been
afforded a full opportunity to participate in a contested case hearing and express [its] views and
concerns on the matter," such that "the provision of an additional contested case hearing is [not]
necessary to adequately safeguard against erroneous deprivation" of its rights. /d., 143 Hawai‘i at
127, 424 P.3d at 482. Flores essentially sought a distinct hearing "in order to express the same
concerns, and to vindicate the same interests, that he previously raised in the [prior] contested case
hearing[.]" /d. Thus, in Flores, the supreme court held the appellant was not entitled to a contested
case to challenge a Board decision because he had already "participated extensively" in a prior
contested case hearing on a similar decision "by presenting evidence ... and arguments concerning
the effect that the" challenged action would have in his protected rights. /d. at 127, 424 P.3d at
482.

The Flores court also noted that the appellant did not clarify the extent to which he would put forth
evidence and arguments "materially different" from that which had already been proffered in the
previous contested case. Id. "On this particular record," the Flores court wrote, "we are not
convinced that an additional contested case hearing would offer any probable value in protecting
against the erroneous deprivation of his interest[.]" /d.

In 1984, East Maui Farmers requested a contested case hearing over the issuance of a thirty-year
for the diversion of water through the EMI System. The petitioners agreed to withdraw their
request for contested case hearing because the establishment of CWRM in 1987 made clear that
the real issue was setting interim instream flow standards, which was outside the jurisdiction of
the Board.

In 2001, Na Moku requested a contested case hearing over the issuance of a thirty-year water
license via public auction and the continuation of revocable permits for the water diversions
covered by the 2024 revocable permit. While a full evidentiary hearing was held and the parties
submitted proposed Findings of Fact and Conclusions of Law, the contested case was ultimately
discontinued because the only issue that remained in the jurisdiction of the Board was the
preparation of an environmental impact statement, which was completed and published in the
Environmental Notice on September 8, 2021.

In 2018, CWRM issued its Findings of Fact, Conclusions of Law, and Decision and Order in CCH-
MA13-01, which amended interim instream flow standards for Honopou, Hanehoi/Puolua
(Huelo), Waikamoi, Alo, Wahinepe‘e, Puohokamoa, Ha‘ipua‘ena, Punalau/Kolea, Honomant,
Nua‘ailua, Piinau, Palauhulu, Ohia (Waianu), Waiokamilo, Kualani (Hamau), Wailuanui,
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Waikani, West Wailuaiki, East Wailuaiki, Kopiliula , Pua‘aka‘a, Waiohue, Pa‘akea, Waiaaka,
Kapaula, Hanawi, and Makapipi Streams.

https://files.hawaii.gov/dInr/cwrm/cch/cchmal301/CCHMA1301-20180620-CWRM.pdf.

This contested case hearing was held as a result of Na Moku, Beatrice Kepani Kekahuna, Marjorie
Wallet, and Elizabeth Lehua Lapenia’s Petition to Amend the Interim Instream Flow Standard for
27 streams in East Maui.* CWRM determined system losses of 22.7% for the EMI Ditch System
to be reasonable. FOF 737. CWRM considered maintenance of fish and wildlife habitats, outdoor
recreational activities, maintenance of ecosystems such as estuaries, wetlands, and stream
vegetation, aesthetic values such as waterfalls and scenic waterways, and the protection of
traditional and customary Hawaiian rights in amending the IIFS. FOFs 62-71, 87-90.

In 2020, Sierra Club had a full trial in the Circuit Court of the First Circuit over the 2020 permits.

In 2021-22, Sierra Club had contested case hearing before the Board over the issuance of the 2021
and 2022 revocable permits.

In 2021, Sierra Club filed a petition to amend the IIFS for the streams in the eleven hydrologic
units of the Huelo Region.

https://files.hawaii.gov/dInr/cwrm/activity/eastmaui3/20210928-PAIFS.pdf.

In 2022, CWRM adopted IIFS for those streams.

https://files.hawaii.gov/dInr/cwrm/submittal/2022/sb20221115B5.pdf.

Sierra Club did not challenge this decision.

In Sierra Club v. Bd. of Land & Nat. Res., 154 Hawai‘i 264, 550 P.3d 230 (App. 2024), the
Intermediate Court of Appeals (“ICA”) held that constitutional due process did not entitle Sierra
Club to a contested case hearing. The ICA noted that even though the Sierra Club had a
constitutionally protected property interest, and that HRS § 171-55 was a law relating to
environmental quality, the Board included conditions in the permit that served the best interests of
the State and satisfactorily addressed the concerns raised by Sierra Club’s members in regard to
their right to a clean and healthful environment. These conditions included limiting the amount of
water diverted; requiring compliance with the IIFS; removal of diversions, trash and debris;
submission of reports by the Permittee regarding water use; and removing forest reserve lands
from the revocable permit areas. Staff notes that these conditions are still in effect through the
current revocable permit.

* The procedural history of that proceeding spans nearly two-decades. The details are outside the
scope of this staff submittal, but are available here:
https://dInr.hawaii.gov/cwrm/surfacewater/ifs/eastmauiiifs1/.



https://dlnr.hawaii.gov/cwrm/surfacewater/ifs/eastmauiiifs1
https://files.hawaii.gov/dlnr/cwrm/submittal/2022/sb20221115B5.pdf
https://files.hawaii.gov/dlnr/cwrm/activity/eastmaui3/20210928-PAIFS.pdf
https://files.hawaii.gov/dlnr/cwrm/cch/cchma1301/CCHMA1301-20180620-CWRM.pdf
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Furthermore, although the ICA ruled that HRS Chapter 343 is a law that defines the Sierra Club’s
protected right to a clean and healthful environment and affects the Board’s authority to continue
the permits, the Board as part of its approval found that the existing FEIS prepared for the long-
term license covers the State action contained in the permit, and that the FEIS anticipated
cumulative effects of the revocable permit are similar or same as the FEIS, and the FEIS already
covers the range of alternatives to the proposed action. With respect to HRS Chapter 205A, the
ICA found that the statute did not affect the Board’s authority to continue the permits and thus did
not define the Sierra Club’s right to a clean and healthful environment in the matter before the
Board. The ICA further noted that being the beneficiary of the public trust is not a cognizable
property interest warranting due process protection. Ultimately ICA ruled that even though HRS
Section 171-55 and Chapter 343 are laws that defined Sierra Club’s constitutionally protected
interest in a clean and healthful environment in a matter pending before the Board, neither of those
laws required a contested case when the Board decides to renew a temporary revocable permit.

Here, though the revocable permits are admittedly different than those renewals considered by the
ICA, the key issue is whether there is a risk of erroneous deprivation of a right by denial of a
contested case hearing.

Given the factual circumstances of Sierra Club’s current request, there is no risk of an erroneous
deprivation of Sierra Club’s interests here. The Department followed all applicable Sunshine Law
requirements in providing the public notice of the December 8, 2023 Board meeting. Sierra Club
was provided notice of the meeting and the staff submittal. The Sierra Club submitted written
testimony on the agenda item. During the Board meeting, Sierra Club also provided oral
testimony, and was given an extended amount of time to do so after protesting to the Board. Sierra
Club had the opportunity and did testify on the same issues raised in their present request to justify
a contested case hearing, such as estimated water needs and system losses. Furthermore, the Sierra
Club was invited to answer questions and provide further input while the Board publicly
deliberated this matter. Therefore, the Sierra Club was granted a level of due process above and
beyond what is obligated and provided to a member of the public. Moreover, the Board did
consider those issues in its decision making, reflected by amendments adopted as part of its
approval.

Staff notes that Sierra Club does not claim to have new information that was not available and
could not have been presented to the Board at its meeting December 8, 2023. Sierra Club had
ample opportunity to provide any information to the Board at the December 8, 2023 meeting rather
than seeking to present it in a contested case. Sierra Club appears to justify the need for a contested
case by citing the need to cross examine witnesses in order to extract new information. However,
Sierra Club does not identify any specific information it seeks to obtain from cross-examining
witnesses that was not available at the time of the Board’s decision. For example, Sierra Club
does not specify how having CWRM testify about the status of diversion removals or Mahi Pono
about its farm plan would provide information that could not have been presented to the Board at
the December 8, 2023 meeting. Furthermore, Sierra Club notes that many of the issues it raises
were those that the Environmental Court did not decide in its favor during the trial and serves as
the basis for its appeal. In the event Sierra Club is seeking to re-litigate those issues, a contested
case proceeding is not the proper forum to do so.
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As has been discussed at length, a contested case hearing stemming from the Board’s issuance of
a revocable permit would not afford Sierra Club the relief it seeks — to require more water remain
in the stream. Given that Sierra Club had adequate notice, participated extensively in the Board
process, and the relatively limited scope of relief a hearing officer could grant, there is low risk of
the erroneous deprivation of a protected right.

3. Government interests

The governmental interest, including the burden that holding a contested-case hearing would
entail, weighs very heavily in favor of rejecting the contested case petition. Contested case
hearings are expensive and time-consuming endeavors for the staff of the Department of Land and
Natural Resources, the Board, and its attorneys. The cost for retaining hearing officers and court
reporters can be thousands of dollars for even one-day contested case hearings and may go into
the many tens-of-thousands of dollars, once again not counting staff and attorney time. Even in
this one instance, Sierra Club has failed to justify why the Department of Land and Natural
Resources should bear such costs and spend many hours of staff time on a contested-case hearing
of extremely limited, if any, import, especially considering that the Department has already held a
contested case on a very similar matter.

Sierra Club has been provided ample opportunity to participate in multiple hearings to advocate
for the protection of any property interests they may have. Furthermore, the record confirms that
the Board considered the Sierra Club’s testimony in their decision making. Therefore, Sierra Club
has been provided sufficient due process in this matter and is not entitled to an additional contested
case simply because it does not agree with the Board’s decision.

Balancing the government interests alongside that of Sierra Club’s weighs heavily on the side of
the government. The time and resources of contested case hearing are justified in some instances.
This, however, is not such an instance. A contested case hearing in this matter is not justified
because the hearing officer, as was true for the Board, would not be empowered to grant Sierra
Club the relief it seeks. And the DLNR is not required to bear the financial and administrative
costs of a contested case hearing so that the Sierra Club can engage in an exercise of futility as it
encourages the Board or a hearing officer to exercise power that it’he/she does not possess.

RECOMMENDATION

That the Board deny the Petition for a Contested Case Hearing filed by the Sierra Club of
Hawaii on December 18, 2023.

Respectfully Submitted,

R\ T2 B

Ian Hirokawa
Special Projects Coordinator
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the State Constitution.

il. An Increase in the Cap is Unwarranted.

The Sierra Club reads the staff submittal to allow the Chair to increase A&B's cap by
multiplying the number of additional acres planted after September 30 by 2,500. Thus, if
an additional 3,752 acres are planted between October 1, 2023 and the end of 2024,
the cap could increase by 9.38 mgd by December 31, 2024. That would increase the
amount A&B is authorized to take to 32 mgd and increase the overall cap to 36.78 mgd.

Neither BLNR nor the Chair should be increasing the amount of water that A&B can
divert until all the stream diversion modifications are completed. CWRM ordered
modifications to stream diversions in 2018 and 2022.3 Many of the diversion structures
still have not been modified. A&B and EMI have no incentive to complete these
alterations in an expeditious manner. For example, on May 16, 2023, CWRM approved
agenda item B-1, which called for modification of five diversion structures on four
streams. At a September 21, 2023 meeting, interim CWRM deputy director Dean Uyeno
stated that none of the work on these diversion structures has commenced. Yet, CWRM
concluded that “there is need to ensure downstream flows” in Ho'olawa, Waipi‘o,
Hanawana, Nailiilihaele, ‘O'opuola, and Kailua streams. “[A]dditional flow must be
provided to meet recognized instream uses of water.” Why should A&B get more water
while the streams that need more water are not getting any?

Not only should the cap not be increased until all the stream diversions are modified,
but it should not be lifted to allow for the planting of thirsty citrus. Mahi Pono, the
applicants, and this board need to recognize that planting more citrus will cause
significant problems. Just over a year ago, the Water Commission staff determined that
far less water is available than had been previously assumed. In its EIS, A&B estimated
that it would receive 88 mgd through the EMI ditch system from the lease area. But
significant declines in rainfall and the need to leave water in streams that were
historically dewatered has reduced that amount by more than a third. CWRM's
November 15, 2022 estimate is that 45% of the time, only 44 mgd can be taken out of
east Maui. Thirty percent of the time, only 26 mgd are available. Even less water will be
available to Mahi Pono when CWRM allocates water to the Department of Hawaiian
Home Lands as it is constitutionally required to do.

Estimate Qso Qss Qeo Qs Qro Qrs Qso Qss Qoo  Qes

dwater 56 44 36 30 26 21 19 16 13 10

available mg mg mgd mgd mgd mgd mgd mgd mgd mgd
d d

This data requires Mahi Pono to scale back its ambitious agricultural plans that rely on
very thirsty crops. Mahi Pono should not be planting more thirsty citrus.

3 The Sierra Club would also like to see the diversion structures on Puohokamoa, Waiohue and Hanawi
streams modified in the manner identified in the Division of Aquatic Resources’ April 1, 2010 letter.
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