MASTER WATER

BY AND BETWEEN

EAST MAUI IRRIGATION COMPANY, LIMITED
and

HAWAITAN COMMERCIAL & SUGAR COMPANY, LIMITED

BOARD OF WATER SUPPLY
of the

COUNTY OF MAUI

December 22, 1961
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L’Lu— 4|9.’ THIS AGREEMENT made as of this 22gd day of

'Ti1euzcz- Decenber , 1961, by and between the EAST MAUI IRRIGA-
TION COMPANY, LIMITED, a Hawaii corporation {(”EMI"), whose post
office address is Paia, Maui .
and HAWAIIAN COMMERCIAL AND SUGAR COMPANY, LIMITED, a Hawaii

corporation (”HC&S"}, whose post office address is _Puunene,
Maui . hereinafter called "the Venders”,
and the EOARD OF WATER SUPPLY of the County of Maui, a Board

duly created and existing under the laws of the State of
Hawaii, in the name of and on behalf of the COUNTY OF MAUI, a
political subdivision of the State of Hawaii, whose post office
address is Wailuku, Maui, Hawaii, which County of Maui is

hereinafter called “the Vendee®,

WITNESSETH:

Water Rights
1. Sources of Water. The Vendors agree to deliver

and the Vendee agrees to accept water at the following sources:
a. In the existing agueduct s&stem of the Vendee
and from the flow in the natural channels (at points below the
Haleakala Ranch Company pipeline and sources of supply therefor
located at an elevation of approximately five thousand feet
(5000*}) within that portiocn of haiku-Uka owned by the Vendors,
the approximate boundaries of which are indicated in red on
Exhibit A attached hereto; subject to prior existing rights of
others, if any, to take such waters.
b. (1) In the eight inch (8") pipeline from
the Awalau-Opana water development tunnels, ditches, springs

and natural channels of the Vendors in the approximate



area indicated in green on said Exhibit A; and (2) In the
four inch (4*) pipeline from the Huluhulunui water develop-
ment tunnel and springs in the approximate area indicated

in yellow on said Exhibit A; subject to prior existing rights
of others, if any, to take such waters.

““¢. From the Wailoa Ditch of EMI at the
following points indicated in red on Exhibit B attached
hereto: (1) 1In the six inch (6“) pipeline—cbnnected in
the cross cut in the Huluhulunui branch of the Xuiaha gulch;
(2) In the eight inch {8") pipeline in Lilikoi gulch; and
(3) In the four inch (4”) pipeline connected to the pump
sump drawing water in the Lilikei gulchk.

d. From the water systems of HC&S at the follow-
ing peints: (1) In the two inch (2") pipeline connected
to the HC&S penstock and indicated in green on said Exhibit
B: (2) In the two inch (2") pipeline connected to the
HC&S Paia Village supply and indicated in yellow on said
Exhibit B; (3) 1In the four inch (4”) pipeline connected
to the HC&S Paia Village and mill supply line and indicated
in blue on said Exhibit B; (4) In the four inch (4”)
pipeline connected to the HC&S Hamakuapoko Village supply
&nd indicated in orange on said Exhibit B; (5} In the
pipeline connected to the HC&S Spreckelsville Village supply
snd indicated in brown on said Exhibit B: and {6) In the
pipeline connected to the HC&S Puunene Village supply and not
~rndicated on the Exhibits,

e, In the one inch /1") pipeline from the water
Zevelopment tunnel of EM. above the Koolau Ditch between
Xahiwa and Makapipi gulches not indicated on the Exhibits.

f. It s understsod and agreed that when the
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four inch (4"} pipeline at source lc(3) is not in use by
the Vendee, measurement may be by-passed and said line used
by EMI to convey water from source 1b(2) into the Wailoa
Ditch of EMI.

g. Delivery of water will be made only at
the above listed sources, and at such additional points as
may be agreed upon in writing by the parties, and the
Vendee agrees to not enlarge the pipelines..or-octherwise
increase the quantities of water withdrawn from said sources
without the consent in writing of the Vendors.

2, Easements. a. For:source la above the Vendors
hereby grant to the Vendee an easement (1) for the existing
aqueduct system of the Vendee and to extend, construct,
operate, maintain and repair ditches, flumes, pPipelines,
pumps, dams and reservoirs and to tunnel at any suitable
points within the drainage area (excepting, however, that
portion tributary to the aforementioned Haleakala Ranch
Company pipeline} for the conveyance of water to the Vendee’s
Xula pipeline, and/or Waikamoi pumping station, and k2) to
maintain, operate and repair said Kula pipeline.

i b. For sources 1lb tﬁrough le above, the
Vendors hereby grant to the Vendee sasements ten feet {10*)
=n width (five feet (5¢) to the left and five feet (5’) to
the right of the center lines of the existing pipelines)
sver, under and across the lands owned by the Vendors for
the conveyance of water and for the maintenance, operation,
construction and repair of the Vendee’s aqueduct system,

c. The easements granted in subparagrephs a
and b above will be used by the Vendee in such manner so
%5 to not interfere with the activities of the Vendors.

any or-all of said easements and the installations lying
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therein shall be moved to an alternate location at the
Vendee’s expense when required by the Venaors and on provi-
sion by the Vendors of a reasonably adequate alternate
easement. Relocation of said easements will not be
arbitrarily or capriciously required, but only when in the
opinion of the Vendors the existing location of an easement
presents an impediment to the higher and better use of the
land on which it is located. .. ___ T

d. The Vendee agrees that it will maintain
in good order and condition the gate to the westerly boundary
of the Makawao Forest Reserve and will keep the same at all
times locked with a suitable lock, except when authorized
traffic is passing through said gate, and will provide keys
to same for use by the Vendors. Entrance to the area shall
be authorized by the Vendee only for its employees and other
parties occupied in the construction, operation, mainte-
nance andrepair of the Vendee’s water facilities, and such
authorization shall be issued in accordance with the rules °
and regulations of the Department of Health of the State
~ of Hawaii,

3. Quantities of Water. a. The Vendee shall be o

entitled to take from the helow listed socurces up to but

not in excess of tﬁ% below listed quantities of water per day:

SOURCE QUANTITY IN GALLONS
la $,000,000___.
1b 1,500,000___.
le = v/ or 800,000
1d 800,000
le 6,000

b, The Vendors do not guaranfee the continu-

ance or constancy of the water supply and shall not be liable

in .any manner for the failure of same or of any water
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conveyance project which may be undertaken by the Vendee,
and in case said supply shall prove or become inadequate,
whether due to a diminution or failure either from natural
cauges or because of any taking of water therefrom by the
Vendors or by any third parties, the Vendors shall not be
required to acquire, develop, replace or otherwise provide
or furnish any other or additional water on account thereof;
Rrovided, however, that neither the-Vendoréf;Q;‘any other
parties eclaiming by, through or under them, or either of
them, shall utilize water for power development in such
fashion or to such extent so as to prevent the Vendee from
taking up to a maximum of five million (5,000,000} gallons
per 24 hours by natural stream flow at the Waikamoi Main
Line Intake and/or at the Pump Station Intake, or so as to
make it necessary for the Vendee to pump water from the
three thousand foot (3000’) level when said water is other-
wise available at the Waikamoi Main Line Intgke level,

c¢. In the event the total supply of water
from ali sources now enjoyed by the Vendors shali be
materially reduced, either temporarily or permanentlf, by
the exhaustion or diminution of the water supply_from any
source because of the failure, for any reason, of the
Vendors to secure the renewal of any water license, lease
or other rights now contributing to said total supply,
whether br not said license, lease or other rights shall
be ccnne;ted with or directly affect the sources which are
the subject of this agreement, and in consequence thereof
any material portion of the supply otherwisé%aeliverable
hereunder.is deemed to be necessary by the Véﬁdors for their

own use, the Vendors shall have the right in any such event



to use for their own purposes such portion or all of said
water as may be deemed necessary by them; provided, however,
that the Vendors shall give the Vendee at least one (1)
year’s written notice of said intended use,

4, Storage Reservoirs. a. EMI, for the purpose

of enabling the Vendee to provide storage facilities for
additional water for its Kula pipeline, hereby grants to
the Vendee the right to enter in and-upon the area of
source la, but below the Haleakala Ranch Company’s afore-
mentioned pipeline, and to construet, maintain, operate

and repair such reserveoirs, dams, pipelines, .pumping plants,
flumes, ditches and other facilities within said area as
may be deemed necessary by the Vendee for the collecticn
and storage of water and the conveyance and pumping thereof
to and from such reservoirs to the Kula pipeline, upen the

understanding and condition that all such storage reservoir

coqqt;uction shall be made as leak proof as reasonably

possible and that EMI shall be notified in writing of the

Vendee’s intention to construct such reserveirs, dams_gnd

cother installations, and plans sﬁpying pr9pp§fq location

and details of construction shall_bg submitted to EMI and
its approval obtéine&-;%.;riiing, bgforg QHX.cPQstruction
is_Eﬂﬁgitgken. Should any storage reservoir in this water
supply system prove to be leaky and to show & loss of over
twenty ﬁef cent (20%) per month of water stored therein, it
shall be by-passed immediately by conveying the water
through or around such leaky reservoir by pipeline until
the leaky condition of the reservoir has been corrected
and the reservoir put back in reasonably water tight

condition.
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b. In the installation, construction and
maintenance of such reservoirs, dams, pipelines, pumping
plants, flumes, ditches and other facilities, the Vendee
agrees that it will not unnecessarily damage or destroy
forest growth, ground cover, fences or other property and
that when at any time the natural forest growth or ground
cover is removed, or any excavation or landslide occurs
along the roads, trails, flumes, pipelines, ditches,
pumping plants, reservoir sites, or other facilities in the
greda of the Vendee’s operations, the Vendee will make pro-
visions, satisfactory to the Vendors, to contain the mud,
debris, or other moveable excavated material within the
site, by proper dams, dikes or revetments which will prevent
such material from being washed down into the streams and
facilities by the heavy rainfall common to the area.
Furthermore, the Vendee agrees that it will use every
available means to prevent contamination or pollution of
the water and that in the installation, maintenance and
construction of its facilities, and in tbe taking of water,
it will in all cases comply with the rules and regulations
of the Department of Agriculture and the Department of
Jealth of the State of Hawaii concerning the prevention of
contamination or pollution, and that the Vendee will replant
The area with suitable forest growth and ground cover so
2s to pre?ent soil erosion.

5. Term. The term of this agreement, subject to
the covenants and conditions hereinafter contained, shall
e from the first day of January, 1962, for;the period of

wenty-four (24) years and six {6) months +hen aext ensuing,

| ~o and incleding the thirtieth day of June, 1986; provided,
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however, that all easements and rights granted to the Vendee
hereunéar shall be extinguished at the end of the term
hereof, or at such time as any or all of the easements and
rights granted to EMI are extinguished under that certain
agreement dated March 18, 1938 by and between the Territory
of Hawaii and EMI, recorded in the Bureau of Conveyances

of the State of Hawaii in Book 1435, Pages 1-12, whichever
is sooner; and provided further, that all-of such facilities

presently constructed and to be constructed by the Vendee
on its aqueduct systeh shall revert to the Vendors at the
end of the term hereof, or at such time as any or all of
the facilities presently constructed and to be constructed
by EMI on their aqueduct system shall revert to the State
under said agreement of March 18, 1938, whichever. is sooner;

notwithstanding the foregoing, all said easements and rights

of way of the Vendee shall be extinguished and all said
water facilities of the Vendee shall revert to the Vendors
on abandonment or nonuse of the same for a continuous
period of two (2) years or more.

6. Use of Water. Water taken by the Vendee from'
source la shall be used only for the purpose of supplying
the Vendee’s Kula pipeline system and QOlinda lateral above
the Awalau-Makawao supply line, except in an emergency and
under conditions agreed to in writing by EMI,  Water taken
by the Vendee from all scurces is to be subject to regula-
tions by the Vendee, which shall stipulate that when the
Ven&ors shall notify the Vendee that +he total flow from all
their ditches, reservoirs, water development tunnels, and
natural stream flows into their aqueduct system has been

diminished by natural causes or disaszer or other circumstances
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so that the total flow in the aqueduct system available for
delivery to HC&S has been reduced to fifteen per cent {15%)
of the normal capacity of the Malikc water aalivery siphons
of EMI, which for the purposes of this agreement shall be
designated as 370 million (370,000,000) gallons per day,
the Vendee shall restrict the use of water from all sources
to only essential uses as designated by the Vendee, :

7. Quality of Weter. The Vendors shall exercise_
reasonable care in the course of their normal operations to
prevent pollution of the water delivered at the various
sources listed above, but shall not otherwise be responsible
for the quality or potability of the water. The Vendee will
exercise reasonable care to prevent pellution of the water

in the areas of its operations,

ARTICLE TII
Water Rates
1. Rates. a. The Vendee shall pay to the Vendors,
~et over and above any other fees, assessments or charges
~ereby payable by the Vendee with respect thereto, the below
-isted rates per thousand gallons for water from the below

~isted sources during the first nine years and six months

cf the term hereof up to and including June 3C, 1971:

SQURCE PRICE
la 1.0 cents -
1b 6.0 #
1c . - 4.0 ", ..
ld 6.0 =
le 4.0 d

b. For and during each of the five (5) year
seriods from July 1, 1971 to and including June 30, 1976,

srom July 1, 197¢ to and including June 30, 1231, and from



July 1, 1981 to and including June 30, 1986, the water rates
shall consist of such amounts per thousand gallons as shall
be agreed to in writing by the Vendors and Vendee prior

to the beginning of each of said periods, and if the
Vendors and Vendee shall fail to reach such agreement prior
to forty-five (45) days immediately preceding the commence-
ment of each of said periods, then the water rates shall be
such amounts per thousand gallons as shall be determined
by appraisal, but in no event shall any of such water rates
be less than the corresponding water rates in effect for
the %mmediately preceding period.

2. Appraisal. Whenever this agreement provides
that the water rates shall be determined by appraisal, the
determination by appraisal for the purpose of setting the
water rates shall be conclusive and such appraisal shall
constitute the appraisal required hereby. Such appraisal
shall be made by three (3) arbitrators appointed and con-
stituted as provided hereafter in ARTICLE V hereof. The
appraisal of water rates shall be based upon the then
market value of the water for the uses authorized under the
terms of this agreement.

3, Payment. The water rates herein reserved
shall be paid by the Vendee, without any deduction, within
ten (10) days of the presentation of bills to it to be
rendered monthly by the Vendors,

4, Water Measurement. The Vendee shall install

and maintain suitable meters or other measuring devices
lhereinafter called "meters”) satisfactory to the Vendors
for the purpose of measuring the total amount of water

delivered at all delivery points. The meters shall be

a 10 =«

/5



|

maintained within a two per cent (2%) accuracy and shall be
tested every five years by the Vendee. Separate meters
shall be installed by the Vendee to measure the water
pumped into the Kula pipeline from each pump installed
below said line and at all other points which may be
required by the Vendors for a proper determination of the
guantity of water being taken. Readings of the meters shall
be taken and recorded by the Vendee at. sufficient intervals
so as to give a record in such form and degree of accuracy
as is satisfactory to the Vendors. Reports of such readings
shall be delivered by the Vendee to the Vendors at such
intervals as shall be agreeable to the Vendors and the
Vendors shall have the right at all times to inspect and
make copies of the records of the Vendee and to make
independent readings and verify all measurements taken by
the Vendee. Where the Vendee operates a continuous water
stage recorder or makes any other water measurements within
any of the sources listed above, copies of all the flow
charts and/or records of individual water measurements shall

be furnished to the Vendors,

ARTICLE 11T
The Vendee hereby covenants with the Vendors as
follows:

1. Payment of Water Rates. The Vendee will pay

all the water rates and other charges herein reserved in
lawful currency of the United States of America at the
times and in the manner aforesaid to the Vendors or to such
other person or corperation as shall be designated by the

Yendors in writing at least ten (10! days prior to the next
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ensuing.payment date.

2. Maintenance and Repair. The Vendee will, at

its own expense from time to time and at all times during
said term, well and substantially repair, maintain, amend
and keep its water facilities, at any time during said
term existing on the Vendors’ land, with all necessary
reparations and amendments whatsoever, in good order and
condition and will not allow any unnecessary loss or waste
of water. Ordinary wear and tear and unaveidable casualty
dare excluded from the provisions of this paragraph.

3. Observance of Laws. The Vendee will, during

the whele of said term, obserée and perform all laws,
ordinances, rules and regulations whether now or hereafter
made by any governmental authority for the time being
applicable to said land or water or the use thereof, and
will indemnify the Vendors against all actions, suits,
claims and damages by whomscever brought or made by reason
of the nonobservance or nonperformance of said laws,
ordinances, rules and regulations or of this covenant.

4. Waste and Unlawful Use. The Vendee will not

make or suffer any strip or waste or unlawful, improper or
offensive use of the Vendors’ water or land or any part
thereof,

5. Assignments. The Vencee will not, without
the prior written consent of the Verdors, assign this
agreement or any part thereof.

6. Costs and Expenses of endors. The Vendee

will pay to the Vendors all costs ar< expenses, including
Treasonable attorneys’ fees, incurred or paid by the Vendors

in enforcing any of the covenants ard conditions herein



contained, in collecting any delinguent water rates or other
charges hereunder payable by the Vendee, or incurred by or
imposed upon the Vendors by or in connection with any
litigation commenced by or against the Vendee {other than
condemnation proceedings) to which the Vendors shall,
without faulf, be made party.

7. Indemnity. The Vendee will indemnify and
hold harmless the Vendors from and against all claims and
demands for loss or damage, including claims for property
damages, personal injury or wrongful death, arising out of
or in connection with the use of the Vendors’ land or water
by the Vendee or any person claiming by, through or under
it, or any failure of the Vendee to maintain its water
facilities in a safe condition, and the Vendee will reim-
burse the Venders for all costs and expenses, including
reasonable attorneys’ fees, paid or incurred by the Vendors
in connection with the defense of any such claims. The
provisions of this paragraph shall not be applicable to
claims and demands caused by the wilful act or the
negligence of the Vendors or the failure of the Vendors to
comply with the provisions of this agreement.

8., Assumption of Risk by Vendee. The Vendee will

and does hereby assume all risk of loss or damage to
property of whatsoever kind or nature stored or placed by
it or its agents on the Vendors* land and does hereby agree
that the Vendors will not be responsible for loss or

camage to any such property, and the Verdee hereby agrees
=0 indemnify and save harmless the Vendors from and agzins:
sny and all claims for such loss or damage, other than

jdamage caused by the wilful act or negligence of the Vendors.



9. Extension of Agreement. Notwithstanding the

provisions of paragraph § on page 7 of this agreement, this
agreement shall be extended from time to time and shall remain
in effect so long as EMI continues to enjoy the easements and
rights granted to it by the then Territory of Hawaii under
said agreement of March 1B, 1938 and licenses issued there-

under; provided, however, that the rates tc be paid by the

Vendee to the Vendors for water taken during said extension
or extensions shall be adjusted for each five (5) year period
of such extended term in accordance with the provisions of

ARTICLE JI hereof; and provided further, that said extension

or extensions shall not affect the reversionary rights of
Vendors under said paragraph 5 but such adjusted rates shall
not include compensation to the Vendors for the facilities
of the Vendee which revert to Vendors under the provisions
of said paragraph § unless and until the State of Hawaii
shall include in the rates to be charged EMI for State water
taken by EMI under licenses from the said State, compensation
for facilities constructed by EMI under the provisions of

the said agreement of March 18, 1938 and licenses issued

thereunder, and which may revert to the State.

ARTICLE IV
Condemnation

1. Consequences of Condemnst-orn, In the event at

iny time or times during said term the Vencors’ land, or any
Part thereof or interest there:n subiect to this agreement,
thall be taken or cordemned by any author_ty having the power
=f eminent domain, then and :x every such case ail easements,
rights arnd mprovements of the Vendee -n znd upon any part

the Verdors’ lana so Tiken or condemned and ail rights to



any water thereon shall at once be extinguished and/or revert
to the Vendors.

2. Compensation and Damages. In every such case

of taking or condemnation of the Vendors’ land or any part
thereof, all compensation and damages payable for or on account
of said land shall be payable tc and be the sole property of
the Vendors, and the Vendee shall have no interest or claim
to such compensation or damages or any part thereof whatso-
ever; and all compensation and damages payable for or on
account of any buildings and other improvements on or erected
on the demised land during said term and any plans and other
preparations therefor shall be payable to the Vendors and
the Vendee, as their respective interests shall appear, and
said respective interests in such compensation and damages
payable for or on account of any such building or other
improvement shall be fixed and determined as of the date
when the Vendee shall by reason of such taking or condemnation
lose the right to possession of such part of the demised
premises so taken or condemned as follows:

a. The interest of the Vendors therein shall
be & proportionate amount of such compensation and damages
in the ratio which the expired portion of the term of this
agreement from the date hereof or the date of original
completion of said building or improvement (herein called the
“effective date”), whichever is later, to the date of such
teking or condemnation, bears to the portion of said term from
the said effective date to the date of expiration of said
term;

b. The Vendee’s interest therein shall be the

zalance of such compensation and damages after first deducting
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trerefrom the amount of the interest of the Vendors therein as
hereinbefore defined;

Notwithstanding the provisions of this ARTICLE Iv,
the Vendee shall have the right to claim and recover from the
condemning authority, but not from the Vendors, such compensa-
t.on as may be separately awarded or recoverable by the Vendee
with respect to all improvements upon the premises condemned
which are removable and which would be classified as trade
fixtures or ether portable equipment and machinery used in

connection with the rights granted to the Vendee herein.

ARTICLE V

If at any time during the term of this agreement or
ater the expiration or sooner determination therecf, any
g-sstion, dispute, difference or disagreement shall arise
between the parties hereto which cannot be adjusted or settled
by them to their mutual satisfaction, then every such matter
57211, at the desire of either party, be submitted to and be
determined by three (3} arbitrators in the manner provided
k- Chapter 188 of the Revised Laws of Hawaii 1955, as the same
L% 15 or may from time to Time be amended, in which case
€."her party m3y give to the other party written not:ce of its
desire to have an arbitration of the matter in guestion and
&cpeint one of the arkb:itrators in sa:d natice, whereupon the
ozrer party, w:ithan ten ‘101 diys after the receipt of such
nctice, shall appoint a second arbitratsr and, :in case of
filure so to do, the party whe has i.¥e3Zy appointed an

TESLTrator may nhéve the second srkitratsr appointed by a judge

c¥ the Circuit Zour: of the Secend [uz:ic-zl Circuit -fF the
St:27:¢ of Fawa:r:, anz the two argitrizsr: :o appcinted, in exrther
- LB -
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m&nner, shall appoint the third arbitrater, and in the event
trat the two arbitrators so appeinted shall, within ten {10)
days after the appointment of the second arbitrator, fail to
appoint the third arbitrator, either party may have the third
arbitrator appointed by said judge, and the three arbitrators
so appointed shall thereupon proceed to determine the matter
i question and the decision of any two of them shall be final,
conclusive and binding upon the Vendors and the Vendee unless
the same shall be vacated, modified or corrected as by said
statute provided. The arbitrators shall have all the powers
ard duties prescribed by said statute and judgment may be
ertered upon such award by the said Circuit Court as provided
by said statute and said judgment shall not be subject to
appeal. Each of the parties shall pay its own expenses but
tre compensation and expenses of the arbitrators shall be borne

ecually by both parties.

ARTICLE VI
Default

1. Events and Conseguences of Default. This agree-

msnt is upon the express condition that if any one or more of
tns following events of default shall occur, to wit:

a. The Vendee shall fail to pay the water rates
rerein reserved or any part thereof within tharty (30} days
afzer the same become due, or

b. The Vendee shall fail to observe or perform
any other of the covenants herein contained and on the part of
tnz Vendee to be observed and performed, and such faiiure shsll
czntinue for a period of sixty (60) days after written notice
T-s2reof given by the Vendors t> the Vendee, then and in case of

&r: such default the Vendors msy, upon the oceirrence of such
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event of default or at any time thereafter during the continuance
cf such default, at its option, terminate this agreement by
Gaving ten (10) days’ written notice thereof to the Vendee,
without resort to any legal process, all without prejudice to

any other remedy or right of action which the Vendors may have
for such default,

2, Acceptance of Water Rates Not Waiver. The

acceptance of payment of water rates by the Vendors or their
agents shall not be deemed to be a waiver by them of any breach
by the Vendee of any covenant herein contained. The waiver

kv the Vendors of any breach shall not operate to extinguish
tne covenant or condition, the breach whereof has been waived
ror be deemed to be a waiver by the Vendors of their right to

terminate this agreement for any breach thereof.

ARTICLE VII

Miscellaneous

1. Definitions. The terms “party” and “parties” as
vsed herein mean and include the Vendors (collectively) and the
Vindee. .

2. Notices. Any notice or demand to be given to
cr served upon either the Vendors or the Vendee in connection
with this agreement shall be deemed to have been sufficiently
g-ven or served for all purposes by being sent as registered
mz:1, postage prepaid, addressed to such party at its post

ciice address hereinbefore specified or at such other post

(8]

c?fice address as such party may from time to time designate
tTowriting to the other party, or by beirg dei:vered personally
1z any officer of such party within the State of Hawaii, and
277 such notice or demznd shzil be deemed conciusively to have

Ztsn given or served or tne daz: of such reg.stration or
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personal delivery,

3. Article and Section Headings. The article and

section headings herein are inserted only for convenience and
reference and shall in no way define, limit or describe the
scope or intent of any provision of this agreement.

4. BSuccessors and Assigns. All the terms, covenants,

ard conditions of this agreement shall inure to the benefit of
and be binding upon the successors and assigns of the Vendors
and the successors and permitted assigns of the Vendee to the
same extent as said terms, covenants and conditions inure to
the benefit of and are binding upon the Vendors and the Vendee
respectively.

5. Cancellation of Prior Agreements. This agreement

isg intended to and shall cancel and terminate all previous water
agreements in effect between the Vendors and the Vendee.

6. Private Contract. Nothing herein contained shall

be construed as impressing this agreement with the character
of a public service contract and no owner of any water

privilege, domestic, commercial or otherwise, granted by the
Vindee, shall have any right, title or interest in or to any
of the water deliverable to the Vendee hereunder which shall

ks enforceable against or be binding upon the Vendors.

7. Rates Not Indicative. In the event of condemna -

ton of any land or water rights in the areas covered by this
acreerent, the water ratés contained in this agreement shall
rct be taken as indicative of the true value of the land or
witer rights, nor shall they be used for appralisal purposes on
s.zh taking.

8. Payment of Taxes and Other Governmental Charges.

s Vendee will pay before the same respectively become

= 18



cdelinquent all taxes, rates, assessments, charges and other
outgoings of every description which are now or may during said
term be assessed (a) against source la or any part thereof or
(b) on account of any rights granted hereunder to the Vendee,
or to which source la {or any land or chattels of the Vendors
or. account of the granting of said rights) is now or may
during said term become liable, whether assessed to or payable
by the Vendors or Vendee. The Vendee will also pay the amount
of the state general excise and/or sales taxes or .other similar
taxes levied or imposed upon the amount of the water rates
payable hereunder; PROVIDED, HOWEVER, that nothing herein
contained shall prevent the Vendee from contesting in good
faith, by any appropriate proceedings commenced before the same
becomes delinquent, the validity or amount of any such tax,
rate, assessment or charge, nor require the payment thereof
urrtil the final determination of such contest adversely to

the Vendee; PROVIDED, HOWEVER, that the Vendee will pay all
such taxes, rates, assessments or charges, together with all
irterest, penalties, fines and costs accrued thereon or
izposed in connection therewith, forthwith upon the commence-
mert of proceedings to foreclose any lien on any land or
cr.e2ttels of the Vendors as security therefor or within such
further time as may be duly allowed by &ny stay of such fore-
c.>sure proceedings; and PROVIDED, FURTHER, that if the Vendee
st211 fail. to pay any such taxes, rates, assessments and
charges as herein provided, the Vendors may dat any time there-
&X7zr pay the same, together with any interest, penalties,

frrze &nd costs accrued thereon or :mpozed 1n connectioan

irerewith, and the Vendee will repay to the Vendors upon demand

trerefor the full amount sc pa:d by the Vendors, together with

(=



interest thereon at the rate of seven per cent (7%) per annum.

IN WITNESS WHEREOF, the parties hereto have caused

these presents to be executed this 23ad day of _December |,

1g61.
EAST MAUI _IRRISRTION COMPANY, LIMITED

r - - - - " b
& i _ ..4"_
T"‘f:/ff..;h ST "'-7fe. S
S8TATE oF RAWALI ) i ’
...‘f{“! ¥ e

e e P AR A ——— e

CITY AND COUNTY OF HONOLULY-)
On this 22nd day of Decembar, 1961, before me & paared
J« T, WATERHOUSR and R. g, JAMIESON, to me parsomally Ik,nou, vhe,
bein;byndulyom. did say that they are the VICR~PRESIDENT and
TREASURER, respectively, of RARAILAN 'W‘“M'mm,
LIMITED, and that the seal affixed to the foregoing fnstrument is the
Sorporate ssal of satid corporation, and shat Al Jnaomaens. s0a sigast .
:n-..’ C223? 1o bakslf of calc COorpiTelic. wy sutheeity of its Loard .-
tﬂuﬁr Wy B saic J. gX. WATCRESZEE and R, 6. SAKIESOY geveralis
e ...r;:-.m: ¢ instruccrdr yybe the froc aot and desd of salc
CITY DO Cotkry aFr BORNULY )
On this of December, 1961, beforen -
c. ¢. Mum.‘:sumu. to me perscnalif:-Enosihendo  haing
by me duly sworn, ¢i¢ say that they are the VICKXIRSFIDEMEndvdicis]
SECRETARY, respectively, of EAST MAUL YRRYGAY :
and that the geal gffised to the foregéimg e S Wie ate ©. .
seal of said corporatien, 8nrd that said instrusent was signed and
Saaled in behslf of sald corPoXatic by authority $f 1ts Board of
Pirectors, and the satd C. C. CADAGAN snd W. E. SHEENAN Saverally
acknowledged gafd {pserument to be tlie fvee act and deed of said
Sorporation,

Notary %ﬁc, Firet Judicial

Circuit, State of Hawsii
My Commission expires: Oct. 16, 1965
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srmormu:z
COUNTY OF MAUT )

mmmuyotm.xux.umnam
FRARK MUNOZ, to me paﬁmuyhﬁn.#.byndulym
d1d say that e 1s the Chatrmsn of the Board of Vater Swpply
of the Cowaty of Neul, @ Boavd duly evsated sud sxisting
under the 1ewe of the State of Neweil, and that the foregoing
instrunent ves signed on bebalf of eald Board of Water Supply
-of the Couaty of Meut by sutherity of said Boerd, and the
said FRAET MK scimovliedged the satd instrwment to be the
tmutud“o!thuulmddwwyefﬂa

County of Maul,
ST
cuﬁ{. State of Hawall,

My coomission expires 2/9/63.
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MEMORANDUM OF UNDERSTANDING

THIS MEMORANDUM made as of the 3lst day of December,
1973, by and between the BQOARD OF WATER SUPPLY OF THE COUNTY
OF MAUI, whose post office address is Kalana 0 Maui, Wailuku,
Maui, Hawaii, hereinafter called BWS, and EAST MAUI IRRICA-
TION COMPANY, LIMITED, a Hawaii corporation, whose post
office address is Paia, Maui, Hawaii, hereinafter called
EMI, and HAWAIIAN COMMERCIAL AND SUGAR COMPANY, a division
of Alexander & Baldwin, Inc., whose-post office address is
Puunene, Maui, Hawaii, hereinafter called HC&S.

Background. At the present time EMI is the holder
of three general licenses from the State of Hawaii covering
the following areas: License No. 3505 (Nahiku), which license
expires on June 30, 1976, General License No. $-3695 (Honomanu),
which license expires Jume 30, 1986, and General License No.
3578 (Huelo), which license expires June 30, 1981. EMI also
has a revocable permit for the Keanae area with the State
of Hawaii, pending an offering for a new license for public
bid sometime in 1974. The approximate locations of the
respective license areas are indicated in Exhibit A attached
hereto. Further, EMI, HC&S and BWS have entered into an
agreement (herein called the "1961 Agreement'') whereby BWS
has the right to collect water in areas owned or leased by
EMI and HC&S in the Waiakamoi area and the Awalau Intake
area, the approximate boundaries of which are indicated in
black on Exhibit B,

In order to establish a constant and steady flow
of water for the continued growth and progress of the Island

of Maui, the parties have agreed to the following terms and



conditions concerning the collection and delivery of water
by EMI in the east Maui area with respect to the properties
under license by EMI with the State of Hawaii and alsoc on prop-
erties owned by EMI to be used by BWS for public water purposes
in the Kula and Makawac and Nahiku water systems of BWS.

1. Nahiku. EMI will continue to collect and
deliver to BWS at the rates provided herein up to 6,000
gallons of water per twenty-four hour day to serve the
Nahiku community. The delivery point shall be the same
point as presently used by EMI and BWS.

2. Waiakamoi and Awalau Areas. As of January 1,

1974, EMI will be appointed the exclusive manager to collect
and deliver water in the area presently under license to
PWS from EMI and HC&S, the approximate area of which is
indicated in red on Exhibit B. Within that area FMI shall
be responsible, at its expense, for the operation, maintenance,
repair of the water collection and conveying facilities and
the operation of the water storage and pumping facilities
and shall collect at the highest elevation possible the
maximum quantity of water that is economically feasible.
EMI agrees at its expense and at its sole discretion to
replace existing collection facilities or install additional
collection facilities, or both, in order to improve the
collection of water in this area. Any replacements to the
existing collection facilities or any additional collection
facilities installed by EMI shall belong to BWS upon comple-
tion of construction of each item.

Title to the existing water collection facilities

installed by BWS shall remain vith BWS. BWS shall be responsible

for the maintenance of the storage facilities in this area
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except that EMI shall perform minor maintenance on Puchokamoa
dam and the three Waiakamoi dams. The portion of the system
under the operational jurisdiction of BWS is colored in blue
and under the operational jurisdiction of EMI is colored in
red on the sketch attached hereto as Exhibit C.

FMI will at its expense from time to time and at
all times during the term of this agreement, repair, main-
tain, amend and keep water collection facilities at any
time during the term of this agreement existing within the
collection area in good operational order and condition and
will not allow unnecessary loss or waste of water.

Extensive and substantial damages to the collection
and conveying and storage facilities owned by BWS as provided
herein due to acts of God or events beyond the control of
EMI requiring restoration or replacement of the facilities
shall be the responsibiliry of BWS. Actual restoratiomn and
replacement of the existing facilities shall be subject to
budgetary limirations of BWS which agrees to exercise reason-
able judgment and good faith to include the costs, or portions
thereof, of restoration and replacement in the ensuing budget
or budgets. Actual restoration and replacement of additional
facilities constructed by EMI shall be made at the discretion
of BWS which decision shall be final and shall not be subject
to arbitration.

At the end of the term of this agreement or sooner
termination as provided herein, EMI shall surrender the col-
lection and conveying facilities presently existing on the

property together with any and all improvements or additional



» ' . ¥ : .

facilities EMI may have installed to BWS in good operational
order and condition, ordinary wear and tear or damages due
to acts of God or beyond the control of EMI being excepted.

To the extent inconsistent with the terms of this
agreement, the provisions of the agreement dated January 22,
1961, ("1961" Agreement") by and between the parties herein
shall be cancelled and terminated by mutual agreement.

All water collected by EMI in the Waiakamoi and
Awalau Intake areas shall be discharged into the following
points:

Waiakamoi and Olinda Reservoirs

Waiakamoi Pump

Awalau Intake

Piholo Reservoir

The parties shall, if necessary, execute a more

definitive agreement outlining the duties and responsibili-

ties of each party consistent with the terms of this agreement.

3. Wailoa Ditch. From the waters collected by
EMI in the Wailoa Ditch System EMI will make available to
BWS up to 12 million gallons of water per twenty-four hour
period. An additional 4 milliom gallons of water per twenty-
four hour period as needed by BWS will be made available by
EMI to BWS upon one year's written notice to EMI-
Waters from the Wailoa Ditch shall be delivered
to BWS at the following points presently used by EMI and BWS:
Huluhulunui, Lilikei and Kamole Forebay,

4, Proportionate Reduction. TIf EMI is not suc-

cessful in acquiring or holding the licenses mentioned here-
inabove or in the event of a court tuling or the adoption

of any governmental statute, ordinance, regulation or policy
including but not limited to the withdrawal by the State of

any lands under license or the condemmation of any lands

under license, reducing the amount of water collected or

-dfm
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delivered by EMI or affecting the capability of EMI to

collect or deliver water, then subject to and with the approval
of the BWS by a vote of 2/3 of the members present, the amount
of water to be delivered to BWS hereunder may be reduced pro-
portionately; provided that in the event EMIis not successful
in acquiring or holding the licenses mentioned hereinabove,
then BWS will approve a proportionate reduction only (1) if
the replacement State license included a provision wherein the
licensee is required to make the proportionate amount of water
available to BWS and (2) after a vote of 2/3 of the members
present at a meeting duly called.

5. Due Diligence. EMI agrees to comply with the

terms of the existing State licenses and to use due diligence
to acquire replacement licenses as the present licenses,
inecluding the Keanae license, expire and replacement licenses
for the same area containing substantially similar terms,

other than the rent, are offered for bid by the State. BUS
agrees to request the State Board of Land and Natural Resources
to include a provision in any replacement license that the
licensee make available to BWS amounts of water consistent
with this agreement.

6. Additional Delivery Points. Additional delivery

points may be added from time to time as mutually agreed be-
tween the parties. In the event the parties fail to agree

and a party desires another delivery point to be added, then
the same shall be determined by arbitration as provided herein.

7. Water Charges. BWS shall pay to EMI the sum

of six cents per thousand gallons delivered by EMI to BWS
from the Nahiku and Waiakamoi and Awalau Intake Systems and
the Wailoa Ditch System. This rate shall remain fixed for
the term of this agreement. After the lapse of fifteen (13)

vears of the term of this agreement, EMI may request for
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an adjustment in the water charges due to increases in the
cost to EMI of (1) payments to the State for water pursuant
te the licenses mentioned herein; (2) fuel oil; (3) salaries
and wages of EMI employees. BWS shall consider the request
only after an affimative vote of 2/3 of the members of the
Board present at such meeting duly called agreeing to con-
sider the request. In the event BWS should decide to con-
sider the request by a vote of 2/3 of the members present,
then BWS shall determine the request of EMI by a vote of 2/3
of the members present. The decision of BWS shall be final
and shall not be subject to arbitration.

BWS shall install and maintain suitable meters or
other measuring devices (hereinafter called meters) satis-
factory to EMI for the purpose of measuring the total amount
of water as provided herein. The meters shall be maintained
within 2% accuracy and shall be tested every three years by
BWS. Separate meters shall be installed by BWS to measure the
water at any additional delivery point which may be required
by EMI for a proper determination of the quantity of water
being taken. Readings of the meters shall be taken and
recorded by BWS at sufficient intervals so as to give a
record in such form and degree of accuracy as shall be
satisfactory to both parties. Reports of such readings
shall be delivered by BWS to EMI at such intervals as shall
be agreeable to the parties and EMI shall have the right at
all times to inspect and make copies of the records of
BWS and to make independent readings to verify all measure-
ments taken by BWS. Vhere BWS operates a continuous water
stage recorder which makes other water measurements within
any of the sources listed above, copies of all the flow
charts and/or records of individual water measurements

shall be furnished to EMI.
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BWS will pay the water charges herein mentioned
in lawful currency of the United States at times and in the
manner provided above to EMI or such other person or corpora-
tion as shall be designated by EMI in writing at least 10 days
prior to the next ensuing payment.

8. Priority. BWS shall use insofar as practical
all of the water collected in the Waiakamoi and Awalau Intake
Systems prior to pumping water collected at Kamole Forebay.
EMI shall give BWS priority in the use of water in fulfilling
EMI's obligations set forth herein before any other private use.

9. Water Delivery. If the State of Hawaii requires

in any replacement license to the licenses mentioned herein-
above that the licensee make available to BWS for public
consumption and use certain portion of the water collected

in the license area and the successful bidder is a person,
partnership or corporation other than EMI or HC&S or any
corporation affiliated with Alexander & Baldwin, Inc. and

said licensee delivers said water to a convenient point of
connection onte the Wailoa Ditch System, then EMI agrees to
convey said water from the point of connection onto the Wailoa
Ditch System to the points of delivery specified in this agree-
ment to BWS free of any charge whatsoever.

10. Improvements to Wailoa Ditch System. EMI

recognizes that improvements to the collection system

for the Wailoa Ditch System may be necessary in order for
EMI to provide the amount of water provided herein to
BWS. EMI agrees that it shall at its expense make the
necessary improvements as may be required. To the

extent required by maintenance the parties recognize

that portions of the Wailoa Ditch System may from time



to time be shut down for short periods of time. 1In

such cases diversion of the water from one area to another
ma2y be necessary and each party shall cooperate with the
other in order to permit the repair and maintenance of the
Wailoa Ditch System.

11. Anti-Pollution. EMI agrees that it will use

diligent efforts to prevent contamination or pollution of
the water and that in the installation, maintenance and
construction of collection facilities, and in the collection
and delivery of water, it will in all cases comply with the
rules and regulations of the Department of Land and Natural
Resources, Department of Agriculture and the Department

of Health of the State of Hawaii concerning the prevention
of contamination or pollution. EMI shall not be otherwise
responsible for the quality or potability of the water
delivered to BWS according to the terms of this agreement.

12, Excuse of Performance. Anything in this

agreement to the contrary notwithstanding, providing such
cause is not due to the willful act or neglect of EMI,
EMI shall not be deemed in default with respect to the
performance of any of the terms, covenants and conditions
of this agreement if same shall be due to any strike,
lockout, civil commotion, war-like operation, invasion,
rebellion, hostilities, military or usurped power,
sabotage, governmental regulations or controls, inability
to obtain any material, service, or financing, through
act of God or other cause beyond the control of EMI.

13. Term. The term of this agreement shall be

for twenty (20) years commencing January 1, 1974, and termi-

5]
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nating on December 31, 1993; provided, however, that this
agreement may be extended from time to time by mutual agree-
ment; provided further, that if any party decides not to
extend the term of this agreement beyond December 31, 1993,
then such party must give written notice of its decision to
the other party prior to December 31, 1991; failure to pro-
vide such notice by December 31, 1991 shall extend, with
the consent of the other party, this agreement for a pericd
of two years if no notice is given by December 31, 1993, or
if notice is given after December 31, 1991 but before December
31, 1993, then this agreement shall be extended, with the
consent of the other party, for a period of two years from
the date such notice was given.

14, Arbitration. Except as provided in paragraphs
2 and 7, if at any time during the term of this agreement
or after the expiration or sooner determination thereof,
any question, dispute, difference or disagreement shail
arise between the parties hereto which cannot be adjusted
or settled by them to their mutual satisfaction, then
every such matter shall, at the desire of either party, be
submitted to and be determined by three (3) arbitrators in
the manner provided by Chapter 658 of the Hawaii Revised
Statutes, as the same now is or may from time to time be
amended, in which case either party may give to the other
party written notice of its desire to have an arbitration
of the matter in question and appoint one of the arbitrators
in said notice, whereupon the other party, within ten (10)
days after the receipt of such notice, shall appoint a second
arbitrator and, in case of failure so to do, the party who
has already appointed an arbitrator may have the second
arbitrator appointed by a judge of the Circuit Court of the
Second Judieial Circuit of the State of Hawaii, and the two

arbitrators so appointed, in either manner, shall appoint



the third arbitrator, and in the event that the two arbitra-
tors so appointed shall, within ten (10) days after the
appointment of the second arbitrator, fail to appoint the
third arbitrator, either party may have the third arbitrator
appointed by said judge, and the three arbitrators so appointed
shall thereupon proceed to determine the matter in question
and the decision of any two of them shall be final, conclu-
sive and binding upon the parties unless the same shall be
vacated, modified or corrected as by said statute provided.
The arbitrators shall have all the powers and duties pre-
scribed by said statute and judgment may be entered upon
such award by the said Circuit Court as provided by said
statute and said judgment shall not be subject to appeal.
Each of the parties shall pay its own expenses but the
compensation and expenses of the arbitrators shall be
borne equally by both parties.

15. Default. This agreement is upon the express
condition that if any one or more of the following events
of default shall oceur, to wit:

a. BWS shall fail teo pay the water rates
herein reserved or any part thereof within thirty (30) days
after the same become due, or

b. EMI shall fail to observe or perform
any of the covenants herein contained and on the part
of EMI to be observed and performed, and such failure shall
continue for a period of sixty (60) days after written notice
thereof given by BWS to EMI:

Then and in case of any such default EMI or BWS
as the case may be, may, upon the occurrence of such event

of default or at any time thereafter during the continuance

10 oy
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of such default, at its respective option, terminate this
agreement by giving ten (10) days' written notice thereof
to the defaulting party without resort to any legal process,
all without prejudice to any other remedy or right of action
which the other party may have for such default.

In addition the parties agree to enter into dis-
cussions for the purpose of entering into an alternate
default provision in the event of default by EMI.

16. Acceptance of Water Rates Not Waiver. The

acceptance of payment of water rates by EMI or its agents
shall not be deemed to be a waiver by it of any breach by
BWS of any covenant herein contained. The waiver by any
party of any breach shall not operate to extinguish the
covenant or condition, the breach whereof has been waived
nor be deemed to be a waiver by such party of its right to
terminate this agreement for any breach thereof.

17. Miscellaneous.

a. Definitions. The terms "party" and
"parties” as used herein mean and include EMI, HC&S and
the BWS.

b. Notices. Any notice or demand to be given
Lo or served upon a party in connection with this agreement
shall be deemed to have been sufficiently given or served
for all purposes by being sent as registered mail, postage
prepaid, addressed to such party at its post office address
hereinbefore specified or at such other post office address
as such party may from time to time designate in writing to
the other party, or by being delivered personally to any

officer of such party within the State of Hawaii, and any

=11~



such notice or demand shall be deemed conclusively to have
been given or served on the date of such registration or
personal delivery.

18. Successors and Assigns. All the terms, cove-

nants, and conditions of this agreement shall inure to the
benefit of and be binding upon the successors and assigns
of all parties,.

19. Private Contract. Nothing herein contained

shall be construed as impressing this agreement with the
character of a public service contract and no owner of any
water privilege, domestic, commercial or otherwise, granted
by BWS, shall have any right, title or interest in or to
any of the water deliverable to BWS which shall be enforce-
able against or be binding upon EMI.

20. Rates Not Indicative. 1In the event of con-

demnation of any land or water rights in the areas covered

by this agreement, the water rates contained in this agree-
ment shall not be taken as indicative of the true value of

the land or water rights, nor shall they be used for appraisal
purposes on such taking.

21. Amendment. This agreement may be amended by
mutual agreement in writing executed by both parties.

22. Consent. To the extent required by the above-
mentioned State licenses the participation of EMI in this
agreement is subject to the approval of the Board of Land
and Natural Resources of the State of Hawaii.

IN WITNESS WHEREOF, the parties hereto have caused
this instrument to be duly executed this ;;[ff day of
Z-jfcﬁmlgz‘k . 19_&, effe¢tive as of December 31, 1973,

BOARD OF WATER SUPPLY OF

THE Q@UNTY OF MAUI
BX’é{ﬁ2§Z:¢kgﬁ/¢7
4

its
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EAST MAUI TRRIGATION COMPANY,
LIMITED
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By Zf ‘
C8 Evecutme i iees Fr ‘T eny

By éh:);l&ZQ G?-;E%éhfvbb;tﬂ
7

Aendmy ]

e



STATE OF HAWAIIL )

) ss.
COUNTY OF MAUI )

On this 5/Jday of PrcEmBrie , 1973,

before me appeared DPWD /VOBA:IC-“A , Lo me
personally known, who, being by me duly sworn, did say
that he is the Chairman of the BOARD OF WATER SUPPLY OF
THE COUNTY OF MAUI, and that the seal affixed to the
foregoing instrument is the seal of said Board of Water
Supply and that the instrument was signed and sealed in
behalf of said Board of Water Supply by authority of

- y
fhe seid Poard | and said  Dewo Noprica
acknowledged the Instrument to be the Iree act and deed
of said Board of Water Supply.

-t
—Z Uik
NOTARY PUBLIC, Second Judicial

Circuit, State of Hawaii.

My commission expires: A/?/XS‘

STATE OF HAWAII )

) ss,.
COUNTY OF MAUI )
on this J.* day of Secem b , 1973,
before me appeared Witfyuin 5 Herines and
Pal S 4 » to me personally known, who,
being by me duly sworm, did say that they are the
V/& ﬂ'ﬁffc(&,‘( and ///ue ﬂc:“(,..j" R

respectively, of EAST MAUT YRRIGATION COMPANY, LIMITED, a
Hawaii corporation; that the seal affixed to the foregoing
instrument is the corporate seal of said corporation; that
said instrument was signed and sealed in behalf of said
corporation by authority of its Board of Directors and
said Officers acknowledged said instrument to be the free
act and deed of said corporation.

s e K
, second Judicia
Circuit, State of Hawaii.

My commission expires: ‘/’%)‘r

i
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STATE OF HAWAII )
CITY AND COUNTY OF HONOLULU 3 =
On this ﬁ_/ef day of fo{’/ﬂﬁ&t , 197_%,
before me appeared _ Aithge/ {flisher and
tZ/J//fS £ D(m}oq , to :;e personally known, who,

beilng by me duly sworn, did say that they are the

E{fc“ {ue Mﬁ% }‘?'?519’{/7{’ and you. TG &ﬁ?wfutc; f,‘é’
respectively, o ALDWIN, INU., "3 Hawaii cor-
poration; that the seal affixed to the foregoing instrument
is the corporate seal of said corporation; that said instru-
ment was figned and sealed in behalf of said corporation
by authority of its Board of Directors and said Officers

acknowledged said instrument to be the free act and deed

of said corporation.
&/j&ZZ;caz A 7:4/720
, First=Judicia

Circuit, State of Hawaii.

My commission expires: /D/:’,"/?é
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;;) CLARO . CAPILI, SR,
Aangging Dircctor

hoyor
TCLEPHONE 244-7757

OFFICE OF THE MAYOR

COUNTY OOF pials)
WAILLIKL, MALI, HAWANL 96793

B January 22, 1979

Mr. Colin €. Cameron,
President

Maui Land & Pineapple
Company, Inc.

P. 0. Box 137

Kahului, Hawaii 96732

Dear Mr. Cameron:

Re: Proposal and Offer to
Exchange Real Property.

Based on discussions of our mutual interest in promoting
diversified agriculture on the island of Maui, and specifically
for the purpose of enabling the COUNTY OF MAUI (hereafter
"County") to develop an agricultural park upon certain land
presently owned by MAUI LAND & PINEAPPLE COMPANY, INC.,
(hereafter "MLP'") at Omaopio, in Kula, Maui, I submit, on
behalf of the County, for your consideration and acceptance
by MLP, as authorized by Resolution of its Board of Directors,
this proposal and offer to exchange certain County lands for
such land of MLP, all with the understanding and upon the
terms, covenants, conditions and provisions, as follows:

It is understood:

(a) That the County wishes to purchase and acquire
from MLP, by way of land exchange, fee simple title to
vacant, unimproved land owned by INLP in Kula, Island of
Maui, identified by THK (2nd Div.) 2-3-02:06 (hereafter "MHLP
1and"), containing approximately 326 acres, for the purpose
of developing said land as a County agricultural park;

(b) That, in exchange therefor, MLP wishes to purchase
and acquire from the County, for the purposes respectively
set forth herein, fece simple title in and to certain lands
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located in Napili 2 and 3, District of Lahaina, Maui, which
lands consist of the following roadways:

(i) For the purpose of discontinuing its roadway
use and consolidating the right-of-way thereof with,
and as part of, the adjoining Kapalua planned develop- -
ment project of MLP (hereafter "Kapalua Project"), in
favor of safer vehicular access to and from a portion
of said Project at another point of entry from Honoa-
piilani Highway: The road remmant hereinafter more
particularly described (hereafter "Stub Road"), fee
simple title to which is vested in the County by
operation of law; and

(ii) For the purpose of preserving and continuing
its existing roadway use as an interior access and
circulation road, and for the landscape beautification
thereof as a vital amenity to serve the residents,
public facilities and property owners within and
adjacent to the Kapalua Project: The section of
Honoapiilani Highway intersecting the Kapalua Project
(hereafter "Honoapiilani Road Section'), fee simple
title to which is also vested in the County by operation
of law. (The two roadways are hereinafter more parti-
cularly described and, for convenience, are sometimes
collectively referred to herein as "County lands");

(¢) That the State of Hawaii (hereafter "State"), by
its Department of Land and Natural Resources, has already
approved a quitclaim to the County of the State's interest
in and to the Stub Road, and the County is now awaiting
delivery to it of the quitclaim deed;

(d) That, presently, the Honoapiilani Highway from
Honokowai to Kahana, including the Honoapiilani Road Section,
is a State highway under the jurisdiction, control, and
management of the State, by its Department of Transpor-
tation, but relinquishment of such jurisdiction by the State
may be initiated by the County at any time, pursuant to the
letter agreement attached hereto as EXHIBIT “E";

(e) That to provide irrigation waters to the proposed
agricultural park the County will be developing a water
distribution system consisting of water mains, laterals,
pumps, reservoir and necessary appurtenances; which system,

4
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if expanded, will have the capability of also delivering to
the adjoining lands owned by MLP and identified by TMK (2nd
Div.) 2-3-02:04, containing approximately 725 acres, waters
sufficient to®irrigate an approximately 326-acre portion
thereof (herecafter 'MMLP Adjacent Land");

(f) That MLP and the County will take all steps
necessary and authorized to accomplish the purposes of this
Agreement.

1. CONSIDERATION FOR EXCHANGE.

(a) MLP LAND TO COUNTY. In exchange for the County
lands hereinbelow described, MLP will sell, grant and convey
to the County, in fee simple absolute, all of HMLP's right,
title and interest in and to the MLP land. At the County's
cost, the precise boundaries of the MLP land shall be
determined by a licensed surveyor prior to the exchange of
deeds hercunder.

(b) COUNTY LANDS TO MLP. In exchange for the MLP
land, the County will sell, grant and convey to MLP, in fee
simple absolute, all of the County's right, title and
interest in and to (i) the "Stub Road", being a road remnant,
comprising 1.185 acres situate at Napili 2 and 3, District
of Kaanapali, Maui, as described and shown in EXHIBITS “A"
and "B", respectively, attached hereto and incorporated . -
herein by reference, and (ii) the Honoapiilani Road Section,
comprising 5.726 acres, as described and shown in EXHIBITS
"¢'" and "D", respectively, attached hereto and incorporated
herein by reference.

(c¢) VALUES IN EXCHANGE; APPRAISAL AND COST. For and
in support of the exchange consideration, fee value for fee
value, and within a reasonable time following the execution
of this Agreement, the parties will, by mutual agreement and
upon agreed appraisal instructions, cause an independent
appraisal to be made of the MLP land, the Stub Road, and the
Honoapiilani Road Section, in order to establish, at and as
of an agreed date, the fair market value of the fee simple
estate of the Stub Road, the Honoapiilani Road Section, and
the MLP land. 1t is understood and agreed that the purchase
price in exchange shall be equal to the values derived by
such appraisal as to the fee simple estate of the MLP land,
the Stub Road and the Honoapiilani Road Section, respectively.
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1t is further understood that the cost of appraisal shall be

evenly shared by and between the parties hereto.

2. PAYMENT AND DONATION OF EXCESS VALUE.

(a) As to County lands. In the event the fee simple
value of the County lands exceeds the fee simple value of
the MLP land, payment in U.S. legal tender by MLP to the
County, in an amount equal to such excess value, shall be
made, in full and final consideration as to the County
lands, at the closing date upon which fee simple title
thereto shall be transferred to MLP;

(b) As to MLP land. If the fee simple value of the
MLP land exceeds the Fee simple value of the County lands,
MLP will make a charitable contribution of such excess value
to the County, in full and final consideration as to MLP
land, at the closing date upon which fee simple title
thereto shall be transferred to the County.

3. MLP LAND:. LAND USE CLASSIFICATION, ETC.

The MLP land will be conveyed in an "as is" condition,
subject to State land use classification and County general
plan and zoning designations existing at the date hereof.

4. SALE OF WATER TO MLP.

Subject to Paragraph 5, the County, through its Department
of Water Supply, will sell to MLP, at rates and upon terms
and conditions applicable to tenants of the proposed agricultural
park, water sufficient for the irrigation of agricultural
crops on the MLP Adjacent Land, based on water requirements for
the cultivation of pineapple crop; provided, that the water
requirements for any crop other than pineapple shall not
exceed the water requirement for pineapple.

5. CONSTRUCTION OF WATER SYSTEM; ALLOCATION OF COST, ETC.

(a) Job Documents. Subject to closing of the exchange
transaction in the manner hereinafter provided, and subject
also to Subparagraph (b) of this Paragraph, the County,
through its Department of Water Supply, will prepare or
cause to be prepared, in consultation with MLP, the plans,
specifications, bid proposals, contract, cost estimates

51
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(including estimates of incremental costs hereinafter
referred to), and all other papers (herein collectively "Job
Documents"') necessary for the award of a public contract to
install, construct and complete a water system, including
water mains, valves, hydrants, laterals, pumps, storage
tanks, reservoir, and all necessary componénts and appur-
tenances, capable of providing and delivering to the
agricultural park and the MLP Adjacent Land water service
sufficient to satisfy their respective water requirements,
including the said water requirement of the MLP Adjacent
Land. The County shall provide MLP with complete copies of
the final Job Documents prior to the initial call for
tenders.

(b) Incremental Costs. The incremental costs to be
assumed and paid by MLP are defined as those necessary costs
attributable to expansion of a water system from one whose
capacity is limited to that necessary to provide the quantity
of water recquired by the agricultural park only, to another
whose capacity is limited to that necessaxy to provide the
increased quantity of water required by both the agricultural
park and the MLP Adjacent Land. -

(c) Contract Award. Subject to the closing of the
exchange transaction, to Subparagraph (d) of this Paragraph
5, and to the arbitration provisions hereinafter set forth
in Paragraph 14, the County shall award and execute the
contract for the water system described in Subparagraph (a),
above, to the contractor it deems to be the lowest responsi-
ble bidder.

(d) Delineation of Incremental Costs and Payment.

(i) Delineation of Costs. Before any payment of
jncremental costs shall become due and payable, the
County shall specifically delineate and identify said
costs, as derived from the contractor's successful bid,
and such information in writing, together with a copy
of the bid, shall be submitted to MLP for its review,
either prior to or at the time the County makes any
written demand upon MLP for payment of said costs. Any
disagreement by MLP with respect to said incremental
costs shall not abate or suspend its obligation to pay
the same, as and when so requested by the County, but
such payment shall not be deemed a waiver of MLP's
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right to submit the disagreement Co arbitration, as
provided herein.

(ii) Escrow_and Payment. Prior to the award and
execution of the contract for the water system, and
unless MLP elects to pay the incremental costs in the
manner provided in Subparagraph (iii) of this Sub-
paragraph (d), MLP shall remit a lump-sum payment of
said costs in U.S. legal tender to an interest-bearing
and insured escrow account, which the parties shall
direct escrow to establish at a responsible and
financially sound bank or savings and loan company
licensed to do business as such in the State of Hawaii.
No disbursements of escrow funds for the payment of
any incremental costs shall be made, except pursuant to
agreed escrow instructions, provided, that as a condition
to each such disbursement the County shall submit to
escrow and MLP a payment authorization sheet, which
shall specify as to each payment requested by the
contractor and/or authorized by the County, the amount
of the incremental cost so authorized for payment. A
condition of escrow shall be that all interest earned
from funds on deposit in said escrow account shall
belong to and be the property of MLP.

(iii) Escrow and Alternate Payment. Prior to the
award and execution of said contract, and in lieu of a
lump-sum payment of incremental costs, as aforesaid,
MLP may finance the payment of such costs by way of a
construction loan or line of credit from a bank or
other responsible and financially sound institutional
lender licensed to do business as such in the State of
Hawaii, which loan or line of credit shall be for a sum
equal to the total incremental costs determined, as
aforesaid. In such event, there shall be established
with or by an escrow company or bank escrow authorized
to do business as such in the State of Hawaii an escrow
account into which MLP shall deposit, as security for
the payment of all such incremental costs, marketable
securities satisfactory to the County and having a
market value at all times at least equal to such costs
or the unpaid balance thereof, subject, however, to
MLP's right to withdraw, at any time, any of the
securities so deposited, to substitute therefor other
marketable securities satisfactory to the County, to
receive dividends and interest paid on such securities,

cY
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and to exercise any right arising out of its ownership
of such securities, so long as there shall always be on
deposit with escrow securities having a market value of
not less than the unpaid balance of the incremental
costs. It is understood that the loan or line of
eredit will be subject to such terms and conditions
acceptable to MLP as the lender may impose, and that as
a condition to each disbursement of loan funds for the
payment of incremental costs the County shall submit to
the lender and MLP a payment authorization sheet, which
shall specify as to each periodic payment requested by
the contractor and/or authorized by the County, the
amount of the incremental cost so authorized for

~ payment.

(e) Contract Change Orders and Additional Costs. The
incremental costs, as derived from the contractor's successful
bid, shall be the total costs to be assumed by or assessed
against MLP, it being understood that no additional incremental
costs shall be allocated or attributed to, or assessed
against MLP by virtue of, any change order, extra work
order, or any other similar order authorized, approved or
initiated by the County, unless MLP shall be satisfied that
any such order is essential to provide the increment of
water capacity necessary to satisfy the water requirement of
the MLP Adjacent Land; provided, however, that such decisions
by MLP is subject to the County's right to submit such to
arbitration as herein set forth.

(f) Contracting Parties; Liability and Payment. 1f
for any reason the County and MLP mutually agree that the
construction contract for the water system should be a
three-party contract by and between the County, MLP, and the
contractor, or a contract between the County and the contractor
providing for MLP's payment of incremental costs in accordance
with this agreement, then in either case the contract shall

expressly provide:

(i)  That MLP's obligation and liability there-
under shall be limited solely to the payment of incre-
mental costs, as and to the extent provided herein;

(ii) That MLP shall not be responsible for any
loss, liability, claim or demand, except those arising
solely out of, or caused by, or resulting from its
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failure to make such payment, and that it shall have no
joint and several liability as to all other matters
covered by said contract; and

(iii) That no disbursements of escrow or loan
funds shall be made for any payment of incremental
costs, except upon the County's submission of payment
authorization sheets, as and in the manner set forth in
Subparagraphs (d) (ii) and (d) (iii), respectively, of
this Paragraph 5.

6. MLP LARD/COUNTY LANDS; TITLE REPORTS, LIENS AND
ENCUMBRANCES, AND PRORATIONS.

At the appropriate time or times preceding the transfer
of title to the lands herein, MLP, as to the IMLP land, and
the County, as to the County lands, and each at its own
cost, shall secure from a responsible title company in the
State of Nawaii reports of title covering their respective
lands. It is intended that marketable title to the MLP land
shall be conveyed to the County, free and.clear of liens and
encumbrances of record, except such as to which the parties
agree may exist. The County lands shall be conveyed to MLP
by deed or deeds in form satisfactory to ILP. Real property
taxes and all other rates, charges and assessments, including
improvement district assessments, if any, applicable to the
MLP land and the County lands will be prorated between the
parties as of the date title thereto shall be transferred to

each other, as provided herein.

7. HONOAPIILANI ROAD SECTION; REQUEST FOR QUITCLAIM
AND HIGHWAY JURISDICTION. '

Upon the execution hereof, or within a reasonable time
thereafter, the Mayor, on behalf of the County, will apply:

(a) to the Department of Land and Natural Resources,
requesting a quitclaim and release to the County of any
claim or interest which the State of Hawaii may have in and
to the llonoapiilani Road Section; and

(b) to the Department of Transportation, requesting,
pursuant to the letter agreement aforesaid, that the State
of Hawaii tender to the County an offer to relinquish highway
jurisdiction over the Honoapiilani Road Section as a State
highway, and return such jurisdiction to the County.

55
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8. COUNTY LANDS: REQUEST FOR ABANDONMENT.

Contemporaneously with the filing of the applications
under Paragraph 7, the Mayor will submit to the County
Council a request that the County lands, and the use thereof
as County highways, be vacated, closed and abandoned in the
manner provided by, and subject and pursuant to, H.R.S.
§6§264-1 and 264-3, and this Agreement; and, as to the
Honoapiilani Road Section only, subject also to the County's
acceptance of the State's offer described in Paragraph

7.(b).

9.° STUB ROAD AND HONOAPIILANI ROAD SECTION; CONVEYANCE
AND FORM.

Subject to H.R.S. §264-3 and the waiver or nonapplication
to purchase by any other abutting owner, the County will
convey to MLP fee simple title to the Stub Road and the
Honoapiilani Road Section by a deed or deeds in form satis-
factory to MLP.

-

10. CLOSING OF EXCHANGE TRANSACTION.

(a) The closing of the exchange of lands as provided
herein, and of the easement grant or conveyance described in
Paragraph 13 shall occur at an agreed date within a reasonable
time hereafter upon the occurrence of the following events,
or the last to occur of such events:

(i) Delivery to the County of the State's deed or
deeds quitclaiming the State's interest in and to the
Stub Road and the Honoapiilani Road Section;

(ii) Acceptance by the County of the State's offer
to relinquish State highway jurisdiction over the
Honoapiilani Road Section;

(iii) Adoption by the County Council of a reso-
lution, vacating, closing and abandoning the Stub Road
and the Honoapiilani Road Section; subject, however, to
the waiver or nonapplication to purchase as provided in
Paragraph 9; and

(iv) The award of bid and execution of contract



) %)

Mr. Colin C. Cameron 10 January 22, 1979

for the construction of the water system hereinbefore
described in Paragraph 5.

(b) The, exchange of lands shall be closed by the
delivery and recordation of the exchange deeds.

11. HONOAPIILANI ROAD SECTION; COUNTY INABILITY TO CONVEY
AND TERMINATION OF AGREEMENT.

In the event, for whatever reason, the County is unable
to convey to MLP, or is otherwise rendered incapable of
conveying to MLP, the fee simple title to the Honoapiilani
Road Section, the County shall in such event give prompt
written notice thereof to MLP, and this Agreement shall
thereupon be deemed terminated; provided, that unless such
notice shall first have been given, or unless the parties
shall otherwise agree as to a date certain by which the
. County must remove the impediment to its ability to so
convey, this Agreement shall be deemed automatically terminated
upon failure of the parties to perform their respective
obligations hereunder and to close the exchange transaction
within nine months from the date the agreement is approved
and accepted by MLP. Upon such termination, the parties
shall each be responsible for the payment of their owm
respective costs, and, as between them, shall be forever
released of and from any and all claims, demands, liabilities,
promises or obligations which may have arisen by virtue of

this Agreement.

12. HONOCAPIILANI ROAD SECTION; PERMITTED PUBLIC AND
OTHER USE.

MLP's fee ownership and control of the Honoapiilani
Road Section as a part of the Kapalua Project will be
subject to a continuing roadway use for connecting public
and other access from a public highway to the Kapalua
Project, D.T. Fleming Park, Easements E-1 and E-2 (public
beach access of the Project), Easements E-3-A, E-3-B, E-3-C,
E-3-D, and E-3-E (Coast Guard Access) and the Catholic
Church property identified by TMK (2nd Div.) 4-2-01:04.

13. HONOAPIILANI ROAD SECTION; EASEMENT GRANT, ETC.

Upon the County's request, an easement grant or other
appropriate conveyance less than an estate in fee simple to
permit connecting access, as aforesaid, will be executed by

57



59

» o

Mr. Colin C. Cameron 11 . January 22, 1979

MLP in favor of the County. Such grant or conveyance, if
requested by the County, will be subject to terms and
conditions satisfactory to the parties hereto, and shall be
made a part of the closing of the exchange transaction.
Among such terms and conditions shall be MLP's obligation to
keep and maintain the Honoapiilani Road Section in good and
safe condition and repair, and without cost and risk of
l1iability to the County.

14. ARBITRATION OF DISPUTES.

(a) Appointment of Arbitrators. All claims, disputes,
differences, or disagreements arising out of, or relating
to, this Agreement or the breach thereof, which the parties
hereto are unable to resolve or settle to their mutual
satisfaction, shall, upon the election of either of them, be
submitted to and determined by a single arbitrator, mutually
agreeable to them, whose decision and award shall be conclusive
and binding upon them; provided, that upon failure to so
appoint a single arbitrator, the claim or matter in dispute
shall be submitted to and determined by Three arbitrators to
be selected as follows: each party may give to the other
written notice of election to arbitrate the claim or matter
in dispute and of the appointment of an arbitrator, whereupon,
within ten days after receipt of such notice, the other
party shall appoint .2 second arbitrator; but upon failure of
such other party to so appoint a second arbitrator, the-
party who appointed the first arbitrator may have the second
arbitrator appointed by any Justice of the Supreme Court of
the State of Hawaii, and the two arbitrators so appointed
shall appoint the third arbitrator; but if within ten days
after appointment of the second arbitrator, the two
arbitrators shall fail to appoint a third arbitrator, either
party may have the third arbitrator appointed by any such
Justice, and the three arbitrators so appointed shall
thereupon proceed to arbitrate the claim or matter in dispute.
The arbitrator ox arbitrators so appointed shall have all of
the powers and duties prescribed by H.R.S. Chapter 658, as
the same now is or may from time to time be amended, and a
decision by the single arbitrator, or by any two of the
three arbitrators, as the case may be, shall be final,
conclusive and binding upon the parties (except as the same
may be vacated, modified or corrected pursuant to said
Chapter 658), and judgment thereon may be entered by the
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shall extend to, be binding upon, and inure to the benefit
of MLP, the County, and their respective successors and
assigns; and no amendments thereto are to be made except by
a written instrument executed by both of the parties hereto.

Should you be in agreement with the foregoing terms and
conditions, please so indicate in MLP's behalf by your
signature in the space provided hereinbelow. We will
appreciate the return to our offices of a fully executed
copy hereof. The effective date of this agreement will be

the date of your signature.

Very truly yours,

W

ELMER T. CRAVALHO
Mayor, County of Maui

4
APPROVED AND ACCEPTED this 5
day of Ma~bk , 19729,

e T

COLIN C. CAMERON, President
Maui Land & Pineapple Company,
Inc.

A



ALEXANDER & BALDWIN, INC.

822 BISHOP STREET - PO, BOX 3440
‘ HONQLULU, HAWAY) 86801

July 27, 1982

Department of Water Supply
County of Maui
Wailluku, Maui, Hawaii %6793

Re:

Water Agreement dated December 22, 1961, as amepded by

Memorandum of Understanding dated December 31, 1973/KULA AGRICULTURAL PARK

Gentlemen:

1.

24

ae

b,

ing any easements necessary to accomplish the delivery of water from the
delivery point to Kula Agricultural Park, Construction plans ang
specifications for the pump structure, measuring devices apd diversion
chanoel and Pipeline system shall be prepared by the Department subject
to the prior approval of HC&S,

The Department will be responsible for the repair, maintepance and
replacevent of the entire delivery system, or portions thereof, from the
delivery point to the Rula Agricultural Park. Neither BC&S nor EMI
shall be required to perform any repair, maintenance sexvices to the

delivery system or replace any portion thereof,

TELEPHONE (608) $25-6611 * TELEGRAPH ALEXBALD



Department of Water Supply

Coanty of Maut'

July 27, 1982
Page Two

3.

¢« The Department shall install, as part of the delivery system, suitable
meters or other measuring devices (“meters") having a two percent accu-
racy factors. Department agrees to repair, mailntain and upkeep the
meters within the tolerance factor and to test the meters at least once
every three years so that the volume of water being withdrawn can be
accurately measured.

Punping Operatioms. JIu order to assure that water will be available at the
delivery point, the Department shall, prior to the commencement of any pumping
of water, provide HC&S with at least 24 hours' notice as to the (1) time for
the commencement of pumping, (2) time for the cessation of pumping, and (3)
the quantity of water to be pumped. If the commencement and cessation of
pumping is done during BC&S's regular business hours, then BC&S will not
charge for its employee's time and expenses to regulate the flow of water to
the delivery point. If the commencement or cessation of pumping 1s done
before or after HCsS's regular business hours, then HC&S's costs shall be

paid by the Department.,

We trust that the foregoing expresses our understandings regarding the delivery

of water to the Kula Agricultursl Park. We request that you sign in the spaces
provided below and return the original to wus. Your continued support and

cooperation is deeply appreciated,

By

Very truly yours,

HAWATIAN COMMERCIAL & SDGAR
COMPANY, a division of
Alexander & Baldwin, Ine.,

EAST MAUI YRRIGATION COMPANY

&y

By

"?ﬁt@“xw Cece Prailea? - Rgricuffore ¥ A4 e pesideny—

The foregolng terms are accepted and
approved this 2 9%*day of ey , 1982,

DEPARTMENT OF WATER SUPPLY

COUNTIY OF MAUL

By %Sﬁé-ﬁ.—._

Its  Director

a



.. it @ N 'y
ﬂ-v . s A g, -‘ QM
. .l!t.k*k_ "“z ‘ . MDY
. [H a (J.
w . N . ¥ Am
\ (4 " s ¥ ¢ Weimemem s wese E“ -H”m
¢ . 2 W....mm nuwm
\\w“w “,: LY NM WM“%
4
. 2oy unw.u.”. @5
. . r -
2 . g ¥ mm..uu
= [ N o TM

[~
ny
‘ow
A

'
P STA
3

u

ON MAP FOR
RA

5
1
=
b
c
3=
)
. mu“.. s <.
: 57 .95
< M..m 3 (LI
x — . = 4 .
< M lw v . W-M ..m&%u
% - £ . £5 MZ m
rw " 5 - M ] 3
b3 » +- qvl.al\ , ™ Ww Cea—.-—v-h U M
<y 'R .m O od£2 I
rog Loy &= ] T Z
s Rfe - m o . 3 LAII“ O -3
/R ¢ 5 R Y -
“ dlny el £ < = =<
QW % < - = Ayl O L
<« W% R B . e L 4 v3
. QeSS vy 3  x Ee
; : 3 e ) b3 Z O B
w» . f : .M. + =g - g
o J ” .d...-- o - . -t I-M m -m = .“-n M
L Y R 0 \M o ) 20
- Casd 7 5
wmm«. i 3 . 28
A ou.. v W M
5 TR T D ek BN R b B SR I R LS (i AW RE e uptic: ¢ 4
: A ?.mwm AR S i e erE ey :
It M Shnfd U %4 .v.wﬂ“.u‘ IR s ¥
) A A -mn\‘ﬂ b ﬁm...t. .
Ry

LR

e L,.‘..L.. :

BT A A PR R o 4 AL
U A ST v A S & L L S 1) ) { 3
) T SR Sl SO R s ons :
= . 3 1 . J R B e ARy : at 7 stha 2 y
8 - SO, [vivey, H LI ] & [ el e 1 o _w b.. by e
- o ) M + T - L] o L5 . Gt - o a v i
ket N X 1 A1 - : : S -
AT Yl B T iyt ¥ v G STt A N,

STk SR SR S 4 A { .
5 .wy el LT g o S¥ AR Rt A5

mefr.w«xt #:m)\, e, A AT R e Sy R
AR A eI L ING B s T SRS |
R S RTINS
5 i UV A Ty v X i ]
m\.f.u_mb.rr _..\ ...”m".w. ‘.q. L!Mldw Y LS mw
AR o) figa i
< - o
1Y wm—.

i

parsp
A
r

@%ﬁfmﬁ?

L

g ot X E R :
o prea v Tehe G Fdlete £ £
....ﬁ -, T4 ».A_i.. MWW_J.,W A et ..,,.\?vwﬂa. LRl X
REESB P S o b e I el LRk R -3



ARB-HAWAILL INC
HONOLULL

r

|-

o

TELEPHONE: (808) $77-0081
PACSIMILE:  (808) 871-7663

HAWAIIAN COMMERCIAL & SUGAR COMPANY

P.0.BOX 266, PUUNENE, MAUI, HAWAN 96784

December 27, 1991

Mr. Larry Jefts, Chairman
Board of Water Supply
County of Maui

P. Q. Box 1109

Wailuku, HI 96793

Dear Mr. Jefis:

The Memorandum of Understanding ("Agreement”) made as of the 31st day of December, 1973, between

REGISTERED RETURN RECEIPT

REQUESTED

RETAEREL

the Board of Water Supply of the Courty of Maui, East Maui imgation Company, Limited ("EMI) and
Hawaiian Commercial & Sugar Company ("HC&S"), a division of A&B-Hawail, Inc. (successor in interest of

Aloxander & Baldwin, Inc.), terminates on December 31, 1993, Section 13 of the Agreement permits the

paniestoenendmeAgmemmfmmﬁmetoﬁmabymumalagmmem.

EMI and HCAS hereby request your agreement to extend the Agreement for a two - (2) year peniod under all

existing terms and conditions. The new expiration date would be December 31, 1995.

Sincerely,

A&B-Hawai, Inc., through its division
Hawaiian Commercial & mpany

Richard F. Cameron, Vice President

East Maui Irrigation Company, Limited

By <
Robert L. Warzecha, President
AGREED TO:
Board of Water Supply
of the County of Maui
By

s Chairm

/

A. Doane
M. J. Ching
Francis Mukai

Rae Shikuma, Director Department of Water Supply

02

A DMISION OF ALB-HAWAR, INC,
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AMENDMENT TO
MEMORANDUM OF UNDERSTANDING

THIS AMENDMENT, made and entered into this_ /5% day of

/l4dy' , 1992, by and amongst EAST MAUI IRRIGATION

COMPANY, LIMITED, a Hawaii corporation, whose mailin address is
p. O. Box 266, Puunene, Hawaii 96784, referred to as "EMI", A&B-
HAWAII, INC., HAWAIIAN COMMERCIAL AND SUGAR COMPANY, a division
of Alexander & Baldwin, Inc., whose mailing address is P. O. Box
266, Puunene, Hawaii 96784, referred to as "HC&S", and the BOARD
OF WATER SUPPLY of the County of Haui, whose principal place of
business and mailing address is 250 S. High Street, Wailuku,

Hawaii 96793, referred to as the "Board"®,

WIINESSETH:

WHEREAS, on December 31, 1973, EMI, HC&S, and the Board
entered into that certain Memorandum of Understanding relating,
in part, to the collection and delivery of water by EMI, the
maintenance of certain water collection facilities, and the
furnishing of water to the Board: and

WHEREAS, the term of the Memorandum of Understanding is
scheduled to terminate on December 31, 1993; and

WHEREAS, the parties hereto desire to extend the Memorandum
of Understanding for a period of two years: now, therefore,

IN CONSIDERATION of the mutual promises and agreements
hereinafter set forth, the parties hereto agree as follows:

1. Item 13 is deleted in its entirety and substitutad with

the following:



i3, Term. The term of this agreement shall be for

twenty two (22) years commencing January 1, 1974, and

tarminating on December 31, 1995; provided, however, that

this agreement may be extended from time to time by mutual

agreement."

2. sSave and except as amended herein, the Memorandum of
Understanding shall remain in force and effect.

IN WITNESS WHEREOF, the parties hereto have caused this
instrument to be duly executed on the date first above written.

EMI:

EAST MAUI IRRIGATION COMPANY,
LIMITED

an

(Please type or print name above)
Its Senior Vice President

a Wik, _

Lyle A. Wilkinson

(Please type or print name above)
Its Assistant Secretary

HC&S:

HAWAIIAN COMMERCIAL AND SUGAR
COMPANY

Richard F. Cameron

(Please t or print name above)
Its General Manager

oS



bl

APPROVED AS TO FORM
AND LEGALITY:

’ .

(Please type or print name above)
Its

Board:

BOARD OF WATER SUPPLY,
COUNTY OF MAUI

Ot

LARRY JEPTS \

Its Chairpersion)

Howard FukuShima
Deputy Corporation Counsel
county of Maui



STATE OF HAWAIIX )

Ss.
COUNTY OF MAUI )
on this /s day of AP”'/ , 1992, before me
appeared ichard £. Camsron and Lyle A. Wil ki ason ,
to me personally known who, being by me duly sworn, did say tha
they are the __r__ﬁu__'f_azg_éL_ and devt. Degreénry ’ vl ,

respectively, of EAST MAUI IRRIGATION COMPANY, LIMITED, a Hawaii
corporation; that the seal affixed to the foregoing instrument is
the corporate seal of said corporation; and that said instrument
was signed and sealed on behalf of said corporation by authority
of its Board of Directors, and the said officers acknowledged
said instrument to be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

Yelbrni 22 Jlatasdions)

Notary Public, State of Hawaii

My commission expires: S/hs/ey-

STATE OF HAWAII )
) 8S8.
COUNTY OF MAUI )
on this /3# day of /%ori' , 1992, before me

appeared __Licherd £ Cameror  and ,
to me personally known, who, being by me duly sworn, did say that
they are the ___ (i¢nerai Manages and ,
respectively, of HAWAIIAN COMMERCIAL AND SUGAR COMPANY, a Hawaii
corporation; that the seal affixed to the foregoing instrument is
the corporate seal of said corporation; and that said instrument
was signed and sealed on behalf of said corporation by authority
of its Board of Directors, and the said officers acknowledged
said instrument to be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

Yebini 2 S etnodime)

Notary Public, State of Hawaii

My commissicn expires: 5;73S7Q}—

w7



b

STATE OF HAWAILI

)
) 8S.
COUNTY OF MAUI )
on this __ /9 day of Mte~]" 1992, before me
appeared Larry TELFS . to me personally known, who,

being by me duly sworn, did say that _hes is the Chairperson of
the BOARD OF WATER SUPPLY of the County og Maui, and that the
seal affixed to the foregoing instrument is the lawful seal of
the said BOARD OF WATER SUPPLY, and tpat the said instrument was
signed and sealed on behalf of the said BOARD OF WATER SUPPLY,
and the said Aﬁwwﬁfdﬁhgé acknowledged the said
instrument to be the free act and deed of the said BOARD OF WATER
SUPPLY.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

Notary Public, State of Hawaii

My commission expires: 44?%3/%@#
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SECOND AMENDMENT TO

THIS AMENDMENT, made and entered into this 25th day of

April , 1994 , by and amongst EAST MAUI IRRIGATION

COMPANY, LIMITED, a Hawaii corporation, whose mailing address is
P. O. .Box 266, Puunene, Hawaii 96784, refarred to as "EMI®", A ¢ B
AAWAII, INC., through its-division, HAWAITAN COMMERCIAL AND S8UGAR
COMPANY, a Hawail corporation, whose mailing address is P. 0. Box
266, Puunene, Hawvail 96784, referred to as "HC & 8", and tha BOARD
OF WATER SUPPLY of the County of Naui, whose principal place of

business and mailing address is 3200 8. High Street, Wailuku, Hawail

96793, referred to as "BWS®,
HIZNESSETH:

WHEREAS, on December 31, 1973, EMI, HC&S and BWS entered into
that certain Memorandum of Understanding, referred to as the
"Memorandum®, relating, in part, to the collectien and dalivhry of
water by EMI to, the maintenance of certain water collaction
facilities of, and the furnishing of water to BWS; and

WHEREAS, on May 1, 1992, EMI, HCE&S and BWS enterad into that
certain Amendment to Mamorandum of Undaerstanding relating to the
extension of the Memorandum from December 31, 1993 until December
31, 1995; and

WHEREAS, the Memorandum permits BWS to withdraw up to 6,000
gallons of water per twenty-four hour day to serve the Nahiku

comxunity; and
WHEREAS, the maximm daily usage of tha Nahiku community is

‘ A



‘@  MAUI IARIGATION P-erTIIBLT ».05

currently 12,600 gallons per day; and
WHEREAS, BWS desires to increase the withdrawal rate for the

Nahiku community; now, therefore,
IN CONSIDERATION of the mutual promises and agreemants
hereainafter set forth, the parties hersto agreea as follows:
1. Item 1 of the Memorandum is deleted in its entiraty and
substituted vith the following:
"1. Nahiku. EMI will continue to collect and deliver to
BWS at the rates provided herein up to 20,000 gallons of watar
per twanty-four hour day to serve the Nahiku: community. The
delivery point shall bs the same point as presantly usaed by

EMI and BWS."
2. Save and except as amended heraein, the Memorandum, as

amended on May 1, 1992, remzins in force and affect.
IN WITNESS WHEREOF, the parties hereto have caused this

instrument to ba duly executed on tha date first above written.

EMI:
EAST MAUI IRRIGATION GOMPANY, LIMITED

~Richard F. Cameron
(Pleasa type or print name above)
Its Executive Vice President

L]

(Please type or print name abova)
Its Secretary




A & B HAWAII, INC.
through its division
HAWAIIAN comacxn AND SUGAR

ggﬂa*

Plnu t tni: name M
( o:”&g: clident )

Its

BWS!?

BOARD OF WATER SUPPLY - | P 2
coum'?orm: s <

% n s s
its Chairpers P/ﬂm

APPROVED AS TO FORM
AND LEGALITY:

eputy Corporati
County of Maui
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STATE OF HAWAIIL )
) SS8.

CITY & COUNTY OF HONOLULU )

on this 25th day of April, 1994, befors mne appsarad
Richard P. Camaron and Bavarly J. Green, to me personally known,
who, being by me duly sworn, did say that they are the Executive
Vice President and Secretary, respactively, of EAST MAUX
IRRIGATION COMPANY, LIMITED, a Havaii corporation; that the seal
affived to the foregoing instrumant is the corporats seal of said
corporation; and that said instrumant vas signed and sealed on
mehalf of said corporation by authority of its Board of
Directers, and the said officers acknovliedged said instrument to

be tha frae act and deed of said mraticn.

IN WITNESS WHEREOF, I have heraunto set my hand and official
seal. : s o T e

LA

STATE OF HAWAIL

)
)} 88.
CITY & COUNTY OF HONOLULU. )

on this 25th day of April, 1994, bafore ne appsared
Richard F. Cameron and Bavarly J. Green, to ma personally known,
who, being by me duly sworm, did say that they are the Senior
vice President and Secretary, respectively, of ALB~-HAWAII, INC.,
through its division HAWAIIAN COMMERCIAL & SUGAR COMPANY, a
Hawaii corporation; that tha seal affixed to the foregoing
instrument is the corporate seal of caid ocorporation; and that
gsajd instrument was gigned and gealad on behalf of said
corporation by authority of its Board of Directors, and the said
offlcers acknowledged caid instrument to be the free act and deed
of said corporation.

. IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

. A

Soteees) Z %Ma.../
l.J otary Public, 5 of Havail

My coxmiasion cxp!.rou. zt bs /Pl
)




18°d

STATE OF HAWAII
COUNTY OF MADL

L1966L00080

NHOZTLVOIWNEI INVH LEVE

/3



THIRD AMENDMENT TO

THIS AMENDMENT, made and entered into this 3ro{ day of
January, 1996, by and among EAST MAUI IRRIGATION COMPANY,
LIMITED, a Hawaii corporation, whose mailing address is P. O.
Box 266, Puunene, Hawaii 96784, referred to as "EMI," ALB-HAWAII,
INC., through its division HAWAIIAN COMMERCIAL & SUGAR COMPANY, a
Hawaii corporation, whose mailing address is P. 0. Box 266,
puunene, Hawaii 96784, referred to as "HC&S," and the BOARD OF
WATER SUPPLY of the County of Maui, whose principal place of
pusiness and mailing address is 250 S. High Street, Wailuku,
Hawail 96793, referred to as "BWS,"

WITNESSETH:

WHEREAS, the Memorandum of Understanding entered intoc on
December 31, 1973 by and among EMI, HC&S and BWS, which
subsequently was amended by an Amendment dated May 1, 1992 and
Second Amendment dated April 25, 1994, permits BWS to withdraw up
to 16 million gallons of water per twenty-four hour period from
the Wailoa Ditch System; and

WHEREAS, the Wailoa Ditch System provides, on average, 55%
of HC&S's water needs, is essential to HC&S's ability to pump the
groundwater wells which provide the other 45% of HCLS's water
needs, and is necessary te run HC&S's two mills and pumps for
HC&S's 16 brackish water wells in the central isthmus; and

WHEREAS, oOn numerous occasions, BWS's right to withdraw
water from the Wailoa Ditch System has, during times of extended
drought, put HC&S under severe stress; and

WHEREAS, the term of the Memorandum of Understanding is
scheduled to terminate on December 31, 1995; and

WHEREAS, the parties hereto desire to extend the Memorandum
of Understanding for a period of one year; now, therefore,

IN CONSIDERATION of the mutual promises and agreements
hereinafter set forth, the parties hereto agree as follows:

1. The following sentence is hereby added to the end of
the first paragraph of Paragraph 3:

n"BWS agrees to use its best efforts to minimize its
jntake of water from the Wailoa pitch System whenever
the total flow in the Wwailoa Ditch System drops below
55 million gallons per twenty-four hour period, and to
use its best efforts to move forward on a timely basis
with necessary steps, including the installation and
Lf, utilization of surface water storage of peak flows, S0

73 meme—1/3/08



that BWS will be able to reduce its dependency on the
Wailoa Ditch System whenever the total flow is below
55 million gallons per twenty-four hour period."

2. Paragraph 13 is hereby deleted in its entirety and
substituted with the following:

"13, Term. The term of this agreement shall be
for twenty-three (23) Yyears commencing January 1, 1874
and terminating on December 31, 1996; provided, how-
ever, that this agreenent may be extended from time to

time by mutual agreement."

3. save and except as amended herein, the Memorandum of
Understanding, as previously amended, shall remain in full force

and effect.
IN WITNESS WHEREOF, the parties hereto have caused this

instrument to be duly executed on the date first above written.
EMT:

EAST MAUI IRRIGATION COMPANY,
LIMITED

Richard F. Cameron
Its Executive Vice President

Augon | Tuadsmg—

Alysbn J akamura
Its Secr ry

HC&S:

A&B-HAWATII, INC., THROUGH ITS DIVISION
HAWAIIAN CO AND SUGAR COMPANY

Richard F.
Its Senior Vice President

Awan ( Vatsmr—

Alyson J¢ Nakamura
Its Secretary

Tomune—172100 -



BWS:

BOARD OF WATER SUPPLY,
COUNTY OF MAUI

WM

Marie Kimme
(Please type or prlnt name above)

Its Chairperson

APPROVED AS TO FORM

AND LEGALITY:

_~1o GJ. 7¢/—

G ARY Y [2palkkrd

(Please type ot pri

Its Deputy cOrporat
county of Maui

7 3mame—1 /308

nt name above)

ion Counsel



STATE OF HAWAII )

COUNTY OF MAUI )

on this @ﬂg day of January, 1996, before me appeared
RICHARD F. CAMERON, to me personally known, who, being by me duly
sworn, did say that he is the Executive Vice President of EAST
MAUI IRRIGATION COMPANY, LIMITED, a Hawail corporation; that the
seal affixed to the foregoing instrument is the corporate seal of
said corporation; and that said instrument was signed and sealed
on behalf of said corporation by authority of its Board of
Directors, and the said officer acknowledged said instrument to
pe the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereuntc set my hand and official

seal.
Nt |+ han

L, =
Notary Public, State of Hawaili

My commission expires: QI‘I%

STATE OF HAWAII
SS.

L

CITY & COUNTY OF HONOLULU

on this 32 day of January, 1996, before me appeared
ALYSON J. NAKAMURA, to me personally known, who, being by me duly
sworn, did say that she is the Secretary of EAST MAUI IRRIGATION
COMPANY, LIMITED, a Hawaii corporation; that the seal affixed to
the foregoing instrument is the corporate seal of said
corporation; and that said instrument was signed and sealed on
pehalf of said corporation by authority of its Board of
Directors, and the said officer acknowledged said instrument to
be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

Fa Notary Public, Sw¥Ate of Hawall

My commission expires: 7//.5/?!

77
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STATE OF HAWAII
ss.

COUNTY OF MAUIL

on this Em day of January, 1996, before me appeared
RICHARD F. CAMERON, to me personally known, who, being by me duly
sworn, did say that he is the Senior Vice President of
A&B-HAWAII, INC., through its division HAWAIIAN COMMERCIAL &
SUGAR COMPANY, a Hawaii corporation; that the seal affixed to the
foregoing instrument is the corporate seal of said corporation;
and that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and the said
officer acknowledged said instrument to be the free act and deed
of said corperation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

LS Fhate bl Magne

Notary Public, State of Hawaii

My commission expires: 4Lb\1t

STATE OF HAWAII
Ss-

CITY & COUNTY OF HONOLULU

on this Se» day of January, 1996, before me appeared
ALYSON J. NAKAMURA, to me personally known, who, being by me duly
sworn, did say that she is the Secretary of A&B-HAWAII, INC.,
through its division HAWAIIAN COMMERCIAL & SUGAR COMPANY, a
Hawaii corporation; that the seal affixed to the foregoing
instrument is the corporate seal of said corporation; and that
said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and the said
of ficer acknowledged said jnstrument to be the free act and deed
of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

/S TRy yﬂf’/ﬁﬁéfﬂﬁzé:iil&:i____
.- Notary Public, St of Hawalli

My commission expires: ZVQS'fV
Terearme—1§

nee -H=




STATE OF HAWAII

COUNTY OF MAUI

%Au&Aaa&7_

on this_ 77/ _day of Jenuery, 1996, before me appeared
AAzrt € (K7 , to me personally known, who, being

by me duly sworn, did day that s4e- is the Chairperson of the
BOARD OF WATER SUPPLY of the County of Maui, and that the seal
affixed to the foregoing instrument is the lawful seal of the
said BOARD OF WATER SUPPLY, and that the said instrument was
signed and sealed on behalf of the said BOARD OF WATER SUPPLY,
and the said ifarres 1S7emomey acknowledged the
said instrument to be the free act and deed of the said BOARD OF

WATER SUPPLY.

IR WITKESS WHEREOF, I have hereunto set my hand and official

Noé;ry Public, State of Hawail

L719(98

seal.

Ss My commission expires:

M

13marme—112708



FOURTH AMENDMENT TO
MEMORANDUM OF UﬂDERSTANDING

THIS AMENDMENT, made and entered 1into this ?oﬂr day of
December, 1996, py and between EAST MAUI IRRIGATION COMPANY,
LIMITED, a Hawaii corporation, whose business mailing address is
p. 0. iNox 266, Puunene, Hawaii 96784, referred to as "EMI,"
AaB-HAWAII, INC., through its division, HAWAIIAN COMMERCIAL &
SUGAR COMPANY, a Hawaii corporation, whose mailing address is
P. O. Box 266, Puunene, Hawaii 96784, referred to as "HCE&S," and
the BOARD OF WATER SUPPLY of the County of Maui, whose principal
place of pusiness and mailing address is 200 S. High Street,
Wailuku, Hawaii 96793, referred to as "BWS,"

WITNESSEIHN:

WHEREAS, on December 31, 1973, EMI, HC&S and BWS entered into
+hat certain Memorandum of Understanding, which subsequently was
amended by an Amendment dated May 1, 1992, Second Amendment dated
april 25, 1994, Third Amendment dated January 3, 1996 and Agree-
ment Re 1973 Memorandum of Understanding, Repairs to Waikamoi
water System, construction of Reservoir at Kamole Weir dated
March 21, 1996 (the Memorandum of Understanding, as so amended,
is hereinafter referred to as the nMemorandum®), relating in part
+o the operation, maintenance and repair of the Waikamoi water
system; and

WHEREAS, the term of the Memorandum is scheduled to terminate
on December 31, 1996; and

WHEREAS, the parties hereto desire to extend the Memorandum
for a period of one yearj; and

WHEREAS, on March 21, 1996, EMI, HC&S, and BWS entered into
that certain Agreement Re 1973 Memorandum of Understanding,
Repairs to Waikamoi Water System, construction of Reservoir at
Xamole Weir, relating to BWS using its best efforts to fund as
expeditiously as possible the repairs currently necessary, in the
discretion of EMI, to the Wwaikamoi Upper Flume, referred to as
the "Flume®; and

WHEREAS, the Flume is under the operational jurisdiction of
EMI as provided in the Memorandum; and

WHEREAS, the redwood COVers, trestles, footings, braces, etc.

of the Flume, are in need of replacement tO maintain proper water
transmission for the Upper Kula Water System; and

WHFRFAS, the Flume is now in a state of major disrepair and
there is concern that it may fail; and

WHEREAS, extensive and substantial damages to the Waikamoi
collection and conveying and storage facilities owned by BWS due

Qe



. to acts of God or events beyond the control of EMI requiring

restoration or replacement of the facilities is the Tespon-
sibility of BWS; and

WHEREAS, EMI represents that, due to the sensitive nature of
the ecological resources of the area serving as a source of
domestic water, and its jnaccessibility and varied terrain, EMI
must limit access to its Waikamoi lands; and

WHEREAS, EMI reconstructed the Flume back in 1974-75, and is
very familiar with both the Waikamoi water system and the areaj

and

WHEREAS, BWS has budgeted $60,000.00 for the necessary main-
renance and repair of the Flume for fiscal year 1996-1997; and

WHEREAS, BWS had previously purchased redwood lumber for the
repairs to the Flume, which lumber was determined to be in-

adequate for said repairs; now, therefore,

IN CONSIDERATION of the mutual promises and agreements here-
ijnafter set forth, the parties hereto agree as follows:

1. The fourth paragraph of Paragraph 2 is deleted in its
entirety and substituted with the following:

npxtensive and substantial damages to the collec-
tion and conveying and storage facilities owned by BWS
as provided herein due to acts of God or events beyond
the control of EMI requiring restoration or replacement
of the facilities shall be the responsibility of BWS.
Actual restoration and replacement of existing facili-
ties shall be subject toc budgetary limitations of BWS,
which agrees to exercise reasonable judgment and good
faith to incilude the costs, Qr portions thereof, of
restoration and replacement in the ensuing budget or
pudgets. Actual restoration and replacement of addi-
tional facilities constructed by EMI shall be made at
+he discretion of BWS, which decision shall be final
and shall not be subject to arbitration. With regard
to restoration of the Waikamoi Upper Flume required by
damages, existing as of December 17, 1996, to the
facilities (herein called the "1996 Repairs"), BWS
shall use its best efforts to fund as expeditiously as
possible the repairs deemed necessary in the discretion
of EMI. BWS and EMI agree to begin the 1996 Repairs as
soon as practicable and to coordinate with each other
to undertake such repairs. If the Wwaikamoi Upper Flume
fails or suffers & major disruption due to the delay in
funding thess necessary repairs, BWS shall not be per-
mitted to compensate for the reduction of waikamoi
system water bY taking water from the Wailoa Ditch
System. The exact nature, Scope and total cost of the
1996 Repairs, including total reasonable reimbursement
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for labor (including overhead), will not be known until
EMI proceeds with the repairs, but the cost during the
fiscal year ending June 30, 1997 shall not exceed

$60,0

2.

00.00."

With regard to the 1996 Repairs referred to in the new

fourth paragraph of Paragraph 2 described above:

a.

3.
following:

REN

73memel

EMI shall be responsible for designating the materials
needed for the repairs, but shall not be responsible
for any problems arising out of or related tc the con=
dition of the materials.

BWS shall be responsible for ordering and purchasing
all materials, including replacement of any materials
that do not meet full specifications {e.g., replacement
of that portion of BWS's previously-purchased lumber
that EMI determines cannot be salvaged), and for the
condition of the materials and delivery of. same: to the
johsite-location designated. by EMI, referred to as the

"Jobsite."

EMI shall, to the extent- feasible in ‘its sole discre-
+ion, salvage as much of BWS's previously-purchased
redwood lumber (119 pieces any)12%%18' dimension, con
heart, RS, and 279 pieces any12"%20' dimension, con
heart, RS). referred to as wsalvaged Lumber," for the
repairs to the Flume, said salvage to include nilling
the redwood to proper dimensions at cost to BWS not to

exceed $2,500.00 for labor.

BWS shall provide delivery of the salvaged Lumber to
the milling site designated by EMI, and later to the
Jobsite.

BWS shall provide a container for weather and security
protection of all redwood lumber and all other
materials delivered to the Jobsite for the repairs.

EMI shall apply the non-skid@ surface treatment in
accordance to the manufacture's recommendations.

EMI shall be responsible for any joss or damage tO
materials accepted at the Jobsite in the event such
loss or damage arises directly and solely from EMI's
negligence, but EMI shall not be deemed a bailor or
warehouseman with respect to such materials.

BWS shall make payment on said invoices within 30 days
after receipt, and agrees rna+ interest will accrue on
late payments at the rate of 12% per annum.

paragraph 3 is hereby replaced in its entirety with the



3. Wailoa Ditch. From the waters collected by
EMI in the Wailoa Ditch System, EMI will make available
to BWS up to 8-1/2 million gallons of water per twenty-
four hour period, allocated as follows: up to 7 million
gallons of water per twenty-four hour period from the
Kamole Weir delivery point, and up to 1-1/2 million
gallons of water per twenty-four hour period from the
Hamakua Ditch delivery point to serve the needs of the
Kula Agricultural Park (pursuant to the letter dated
July 27, 1982 from HC&S and EMI to the Department of
Water Supply of the County of Maui). The foregoing is
subject to the limitations on withdrawal set forth in
the Agreement Re 1973 Memorandum of Understanding,
Repairs to Waikamoi Water Ssystem, Construction of
Reservoir at Kamole Weir, dated March 21, 1996. BWS
agrees to use its pest efforts to minimize its intake
of water from the Wailoa Ditch System whenever the
total flow in the Wailoa Ditch System drops below
55 million gallons per twenty-four hour period, and to
use its best efforts to move forward on a timely basis
with necessary steps, including the installation and
utilization of surface water storage of peak flows, SO
that BWS will be able to reduce its dependency on the
Wailoa Ditch System whenever the total flow is below
55 million gallons per twenty-four hour period.

Wwaters from the Wailoa Ditch shall be delivered to
BWS at the following points presently used by EMI/HC&S
and BWS:

Kamole Forebay and Hamakua Ditch near
Reservoir 40."

4. With regard to the construction of the proposed reser-
voir at Kamole Weir, BWS warrants that it will use its best
efforts to meet, or cause to be met, the deadlines set forth in
the engineering schedule attached hereto as Exhibit "A" and
incorporated herein by reference. The parties agree to discuss
modification of the '8-1/2 million gallons of water per twenty-
four hour period' amount, referred to in Section 3 above, when

the proposed reservoir comes on line.

5. Paragraph 13 is hereby deleted in its entirety and sub-
stituted with the following:

"13. Term. The term of this agreement shall be
for twenty-four (24) Yyears commencing January 1, 1974
and terminating on December 31, 1937; provided, how-
ever, that this agreement may be extended from time to
time by mutual agreement."

6. _save and except as amended herein, the Memorandum, as
previously amended, shall remain in full force and effect.
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IN WITNESS WHEREOF, the parties hereto have caused this
instrument to be duly executed on the date first above written.

EMI:

EAST MAUI IRRIGATION COMPANY,
LIMITED

5

G. §Zéphéﬁ'Hol ay
1ts’/Vice. Presjfient

kg~

Alys J.(Rakamura
Its Secretary

HCE&S:

A&B-HAWAII, INC., THROUGH ITS DIVISION
HAWAIIAN COMMERCIAL AND SUGAR COMPANY

ad
Its Senior Vicg/gg;sident

Ay Qe
alysap/ J(jNakamura
Its Secretary

BWS:

BOARD OF WATER SUPPLY
COUNTY OF MAUI

IYs Chairperson

APPROVED AS TQ FORM
AND LEGALITY:

T
("
Gary W. Zakian
Deputy corporation Counsel
County of Maui
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.. STATE OF HAWAII )
City & County of Homolulu ) Ss.

COPNRY-OF—MAUE )

January, 1997 G. Stephen Holad:

on this ZUL day of Deeember 1856, pefore me appeareda
RICHARD—F——CAMERON; to me personally known, who, being by me duly
sworn, did say that he is the Exesutive Vice President of EAST
MAUTI IRRIGATION COMPANY, LIMITED, a Hawaii corporation; that the
seal affixed to the foregoing instrument is the corporate seal of
said corporation; and that said instrument was signed and sealed
on behalf of said corporation by authority of its Board of
Directors, and the said officer acknowledged said instrument to
pe the free act and deed of said corporation.

TN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

W

My commission expires: gﬁﬁ [37

STATE OF HAWAII
ss'

e Sl Snmat

CITY & COUNTY OF HONOLULU

on this 307 day of December, 1996, before me appeared
ALYSON J. NAKAMURA, to me personally known, who, being by me duly
sworn, did say that she is the Secretary of EAST MAUI IRRIGATION
COMPANY, LIMITED, a Hawaii corporation; that the seal affixed to
the foregoing instrument is the corporate seal of said corpora-
tion; and that said instrument was signed and sealed on behalf of
said corporation by authority of its Boarad of Directors, and the
sajd officer acknowledged said instrument to be the free act and

deed of said corporation.

IN WITNESS WHEREOF, I have hereuntoc set my hand and official
seal. /.

aéi;éuagjg%’,ﬂﬁ??ra»zéﬁfzuz/
Notary Public, state of Hawail

My commission expires: Z%£€71£’
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STATE OF HAWAII }

City & County of Honolulu ) SS.
COUNBE—OF—MAETE— )
January, 1997 G. Stephen Holaday
on this ZAd day of Deeember,—1986, before me appeareda

- , to me personally known, who, being by me duly
sworn, did say that he is the Senior Vice President of
ALB-HAWAII, INC., through its division HAWAIIAN COMMERCIAL &
SUGAR COMPANY, a Hawaii corporation; that the seal affixed to the
foregoing instrument is the corporate seal of said corporation;
and that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and the said
officer acknowledged said instrument to be the free act and deed
of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

Y

My commission expires: ﬁy?f/?7

STATE OF HAWAII
SS.

e Vae” Ses?

CITY & COUNTY OF HONOLULU

on -this J07% day of December, 1996, before me appeared
ALYSON J. NAKAMURA, to me personally known, who, being by me duly
sworn, did say that she is the Secretary of A&B-HAWAII, INC.,
through its division HAWAIIAN COMMERCIAL & SUGAR COMPANY, a
Hawaii corporation; that the seal affixed to the foregoing
instrument is the corporate seal of said corporation; and that
said instrument was signed and sealed on behalf of said corpora-
tion by authority of its Board of Directors, and the said officer
acknowledged said instrument to be the free act and deed of said
corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal. Z.<

il A L d . .

Notary Public, Sfate of Hawail

My commission expires: ZZL?4éf
o
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STATE OF HAWAII
sSs.

[ e

COUNTY OF MAUI

on this ,R77/ day of December, 1996, before me appeared

e [ , to me personally known, who, being
by me duly sworn, did say that Shes is the Chairperson of the
BOARD OF WATER SUPPLY of the County of Maui, and that the seal
affixed to the foregoing instrument is the lawful seal of the
said BOARD OF WATER SUPPLY, and that the said instrument was
signed and sealed on behalf of ﬁg? said BOARD OF WATER SUPPLY,
and the said orma P/ acknowledged the

said instrument to be the free act and deed of the said BOARD OF
WATER SUPPLY.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

Notary Pubiic, State of Hawail

\z My commission expires: £/15 /79

37
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ADDENDUM TO FOURTH AMENDMENT TO
MEMORANDUM OF UNDERSTANDING

THIS ADDENDUM, made and entered into this 6th day of
May, 1997, by and pbetween EAST MAUI IRRIGATION COMPANY, LIMITED,
a Hawail corporation, whose business mailing address is P. O.
Box 266, Puunene, Hawaii 96784, referred to as ngMI," A&B-HAWAII,
INC., through its division, HAWAIIAN COMMERCIAL & SUGAR COMPANY,
a Hawaii corporation, whose mailing address is P. O. Box 266,
Puunene, Hawaii 96784, referred to as wHesS," and the BOARD OF
WATER SUPPLY of the County of Maui, whose principal place of
pusiness and mailing address is 200 S. High Street, Wailuku,
Hawaii 96793, referred to as "BWS,"

WHEREAS, on December 30, 1996, EMI, HC&S and BWS entered into
that certain Fourth Amendment to Memorandum of Understanding
{hereinafter referred to as the "Fourth Amendment"), relating in
part to the repairs currently necessary to the Waikamoi Upper
Flume, referred to in the Fourth Amendment as the "1996 Repairs";
and :

WHEREAS, said Fourth Amendment contemplates, in accordance
with the recommendation of EMI, the use of milled redwood lumber
for the 1996 Repairs; and

WHEREAS, BWS now desires to use unmilled lumber for the 1996
Repairs; and

WHEREAS, EMI is willing to use unmilled redwood lumber for
the 1996 Repairs only if it receives (i) specific authorization
from BWS for such use and (ii) a complete release and indemnifi-
cation from BWS from any claims or damages arising out of such

use; nNow, therefore,

IN CONSIDERATION of the mutual promises and agreements here-
inafter set forth, the parties hereto agree as follows:

1. Notwithstanding Paragraph 2 of the Fourth Amendment,
BWS hereby reguests and authorizes EMI to use unmilled redwood
jumber for the 1996 Repairs. BWS hereby releases, indemnifies
and holds harmless EMI and HC&S from any and all claims or
damages (including reasonable attorney's fees) arising out of or
otherwise related to the use of unmilled redwood lumber.

2. Save and except as amended herein, the Fourth Amendment
shall remain in full force and effect.

47
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IN WITNESS WHEREOF, the parties hereto have caused this
instrument to be duly executed on the date first above written.

-EAST MAUI IRRIGATION COMPANY,
LIMITED

,Xiudlch k'/xv¢ﬁYW”V‘D
Alyson J.(gakamura
Its Secretary

HC&S:

A&B-HAWAII, INC., THROUGH ITS DIVISION
HAWAIIAN COMMERCIAL AND SUGAR COMPANY

. s ' as]
G. %ﬂépﬁen Holad
Its ‘Senior Vic President

/\‘ M

Alyson {Jj MNakamura
Its Secretary

BWS:

BOARD OF WATER SUPPLY

COUNTY OF MAU&—_JI/{JL/

6%&”%?1:2:***5—¥e¥9‘ S Caeolod e dr
s G rpersomr i

APPROVED AS TO F
AND LEGALITY:

]
—~ T
Gary W. Zakian K
Deputy corporation Counsel
county of Maui
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STATE OF HAWAII

COUNTY OF MAUI

on this “*Hﬂ day of May, 1997, pefore me appeared G.
STEPHEN HOLADAY, to me personally known, who, being by me duly
sworn, did say that he is the Executive Vice President of EAST
MAUI IRRIGATION COMPANY, LIMITED, a Hawaii corporation; that the
seal affixed to the foregoing instrument is the corporate seal of
said corporation; and that said instrument was signed and sealed
on behalf of said corporation by authority of its Board of
Directors, and the said officer acknowledged said instrument to
be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

Ls %W A D

Kotary Public, State of Hawali

My commission expires: 9 IOIQOOO

STATE OF HAWAII
SS.

S S o

CITY & COUNTY OF HONCLULU

on this £7 @ay of May, 1997, before me appeared ALYSON J.
NAKAMURA, to me personally known, who, being by me duly sworn,
did say that she 1is the Secretary of EAST MAUI IRRIGATION
COMPANY, LIMITED, a Hawaii corporation; that the seal affixed to
the foregoing instrument is the corporate seal of said corpora-
tion; and that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors, and the
said officer acknowledged said instrument to be the free act and
deed of said corperation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

o S Airidre

Notary Pubiic, State of Hawail

My commission expires: ZAQVéP

Q¢
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STATE OF HAWAII
Ss.

S N

COUNTY OF MAUI

on this !thq day of May, 1997, before me appeared G.
STEPHEN HOLADAY, to me personally known, who, being by me duly
sworn, did say that he is the Senior Vice President of
A&B-HAWAII, INC., through its division HAWAIIAN COMMERCIAL &
SUGAR COMPANY, a Hawaii corporation; that the seal affixed to the
foregoing instrument is the corporate seal of said corporation;
and that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and the said
officer acknowledged said instrument to be the free act and deed

of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official

Lot o, S

4. Notary Public, State of Hawaiil

My commission expires: QIIDLAOOD

STATE OF HAWAII
sSs.

L

CITY & COUNTY OF HONOLULU

on this VAl day of May, 1997, before me appeared ALYSON J.
NAKAMURA, to me personally known, who, being by me duly sworn,
did say that she is the Secretary of A&B-HAWAII, INC., through
its division HAWAIIAN COMMERCIAL & SUGAR COMPANY, a Hawaii
corporation; that the ceal affixed to the foregoing instrument is
the corporate seal of said corporation; and that said instrument
was signed and sealed on pehalf of said corporation by authority
of its Board of Directors, and the said officer acknowledged said
instrument to be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

2. Aﬂ;ﬂ;-u/y/(,digﬁ;wzfii44/

Motary Public,/State of Hawaiil

My commission expires: zAﬁvéf

7/
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STATE OF HAWAII

)
) Ss.
COUNTY OF MAUI )
R o
¢ racldie Lon this _/_@“_J day of May, 1997, pefore me appeared Bervin-
~~ to me personally; Know o, being by me duly sworm, dia {
suy that he is the of the BOARD OF WATER SUPPLY of

the County of Maui, and that the seal affixed to the foregoing
instrument is the jawful seal of the said BOARD OF WATER SUPPLY,

and that the said instrument was signed and sealew-
the said BOARD OF WATER SUPPLY, and the said i
acknowledged the said instrument to be the free act and deed of
the said BOARD OF WATER SUPPLY.

IN WITNESS WHEREOF, I have hereunto set my hand and official

étary %ublic, State of Hawaii

é My commission expires: ¢// 9 / 78

seal.
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ORIGINAL

FIFTH AMENDMENT TO
MEMORANDUM OF UNDERSTANDING

THIS AMENDMENT, made and entered into this 29*5 day of
January, 1998, by and between EAST MAUI IRRIGATION COMPANY,
LIMITED, a Hawaii corporation, whose business mailing address is
p. 0. Box 266, Puunene, Hawaii 96784, referred to as WEMI,"
A&B-HAWAII, INC., through its division, HAWAITIAN COMMERCIAL &
SUGAR COMPANY, a Hawaiil corporation, whose mailing address is
P. O. Box 266, Puunene, Hawaii 96784, referred to as "HCE&S," and
the BOARD OF WATER SUPPLY of the County of Maui, whose principal
place of business and mailing address is 200 S. High Street,
Wailuku, Hawaii 96793, referred to as "BWS,"

WITNESSETLH:

WHEREAS, on December 31, 1973, EMI, HC&S and BWS entered into
that certain Memorandum of Understanding, which subsequently was
amended by an Amendment dated May 1, 1992, Second Amendment dated
April 25, 1994, Third Amendment dated January 3, 1996, Fourth
Amendment dated December 30, 1996, Agreement Re 1973 Memorandum
of Understanding, Repairs to Waikamoi Water System, Construction
of Reservoir at Kamole Weir dated March 21, 1996, and Addendum to -
Fourth Amendment dated May 6, 1997 (the Memorandum of Under- j
standing, as SO amended, is hereinafter referred to as the. !
nMemorandum"), relating in part to the operation, maintenance and§ !
repair of the Waikamoi water system; and '

WHEREAS, the term of the Memorandum is scheduled to terminate _ .
on December 31, 1997; and )

WHEREAS, the parties hereto desire to extend the Memorandum
for a period of one year; and

WHEREAS, on March 21, 1996, EMI, HC&S, and BWS entered into
that certain Agreement Re 1973 Memorandum of Understanding, -
Repairs to Waikamoi Water System, construction of Reservoir at
Kamole Weir, relating to BWS using its best efforts to fund as
expeditiously as possible the repairs currently necessary, in the
discretion of EMI, to the Waikamoli Upper Flume, referred to as
t+he "Flume"; and

WHEREAS, BWS budgeted $60,000.00 for the necessary mainte-
nance and repair of the Flume for fiscal year 1996-19%7; and

WHEREAS, BWS has budgeted $60,000.00 for the necessary main-
tenance and repair of the Flume for fiscal year 1997-1998; and

WHEREAS, EMI has agreed to provide BWS with an additional
175,600 gallons per day from the Wailoa Ditch System;

NOW, THEREFORE, in consideration of the mutual promises and
agreements hereinafter set forth, the parties agree as follows:

VE
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1. The fourth paragraph of Paragraph 2 is deleted in its
entirety and substituted with the following:

nExtensive and substantial damages to the collection
and conveying and storage facilities owned by BWS as
provided herein due to acts of God or events beyond the
control of EMI reguiring restoration or replacement of
the facilities shall be the responsibility of BWS.
Actual restoration and replacement of existing facili-
ties shall be subject to budgetary limitations of BWS,
which agrees to exercise reasonable judgment and good
faith to include the costs, or portions thereof, of
restoration and replacement in the ensuing budget or
pudgets. Actual restoration and replacement of addi-
tional facilities constructed by EMI shall be made at
the discretion of BWS, which decision shall be final
and shall not be subject to arbitration. With regard
+o restoration of the Waikamoi Upper Flume required by
damages, existing as of December 17, 1996, to the
facilities (herein called the "1996 Repairs"), BWS
shall use its best efforts to fund as expeditiously as
possible the repairs deemed necessary in the discretion
of EMI. BWS and EMI agree to begin the 1996 Repairs as
soon as practicable and to coordinate with each other
to undertake such repairs. If the Waikamei Upper Flume
fails or suffers a major disruption due to the delay in
funding these necessary repairs, BWS shall not be
permitted to compensate for the reduction of Waikamoi
system water by taking water from. the Wailoa Ditch
system. The exact nature, scope and total cost of the
1996 Repairs, including total reasonable reimbursement
for labor (including overhead), will not be known until
EMI proceeds with the repairs, but the cost during the
fiscal year ending June 30, 1998 shall not exceed the
sum of $60,000,00 and any additional funds appropriated
by the BWS during such fiscal year pursuant to its best
efforts obligations to expeditiously fund the 1996
Repairs."

2. The first sentence of Paragraph 3 is hereby replaced in
its entirety with the following:

"From the waters collected by EMI in the Wailoca Ditch
System, EMI will make available to BWS up to 8.675
million gallons of water per twenty-four-hour period,
allocated as follows: up to 7.175 million gallons of
water per twenty-four-hour period from the Kamole Weir
delivery point, and up to 1-1/2 million galleons of
water per twenty-four-hour period from the Hamakua
Ditch delivery point to serve the needs of the Kula
Agricultural Park (pursuant to the letter dated
July 27, 1982 from HC&S and EMI to the Department of
Water Supply of the County of Maui) ."
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3. Paragraph 13 is hereby deleted in its entirety and sub-
stituted with the following:

n13. Term. The term of this agreement shall be for
twenty-five (25) years commencing January 1, 1974 and
terminating on December 31 1998; provided, however,
that this agreement may be extended from time to time

by mutual agreement."

4. save and except as amended herein, the Memorandum, as
previously amended, shall remain in full force and effect.

Sp Facsimile signatures shall be deemed valid as original
signatures. However, each party shall forward original signature
pages to the other parties upon execution.

6. This Amendment may be executed in counterpart signature
pages.

IN WITNESS WHEREOF, the parties hereto have caused this
instrument to be duly executed on the date first above written.

EMI:

EAST MAUI IRRIGATION COMPANY,
LIMITED

EXEC. VICE PRESIDENT

Alysbn;;ﬂ Nakamura
Its Secretary

HC&S:

A&B-HAWAII, INC., THROUGH ITS DIVISION
HAWAIIAN COMMERCIAL AND SUGAR CCMPANY

Alyson/J.) Nakamura
Its Secretary
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BWS:

BOARD OF WATER SUPPLY
co MAUL

porvin D. Leis
Its Chairperson

APPROVED AS TO F
AND LEGALITY:

— ) N 7’
Gary W. Zakiad{
Deputy Corporation Counsel

county of Maui

—

Tamamet ' - -
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STATE OF HAWAII )
} 8S:
CITY & COUNTY OF HONOLULU )

on this 23rd day of February 1998, before mne
appeared G. STEPHEN HOLADAY, to me personally known, who, being
by me duly sworn or affirmed, did say that he is the Executive
Vice President of EAST MAUI IRRIGATION COMPANY, LIMITED, a Hawaii
corporation; that the seal affixed to the foregoing instrument is
the corporate seal of said corporation; and that said instrument
was signed and sealed on behalf of said corporation by authority
of its Board of Directors, and the said officer acknowledged said
instrument to be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

Svood S Bvspmionn

Notary Public, st4te of Hawaii

My Commission Expires: 7/15/98

STATE OF HAWAII

)
) 885:
CITY & COUNTY OF HONOLULU )

on this 27th day of February 1998, before me
appeared ALYSON J. NAKAMURA, to me personally known, who, being
by me duly sworn or affirmed, did say that she is the Secretary
of EAST MAUI IRRIGATION COMPANY, LIMITED, a Hawaii corporation;
that the seal affixed to the foregoing instrument is the corpo-
rate seal of said corporation; and that said instrument was
signed and sealed on behalf of said corporation by authority of
its Board of Directors, and the said officer acknowledged said
instrument to be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

it e e

Notary Public, S€ate of Hawaii

My Commission Expires: 7/15/98
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STATE OF HAWAII )
) 8S:
CITY & COUNTY OF HONOLULU )

on this 23rd day of __February 1998, before me
appeared G. STEPHEN HOLADAY, to me perscnally known, who, being
by me duly sworn or affirmed, did say that he is the Senior Vice
President of A&B-BAWAII, INC., a Hawaii corporation; that the
seal affixed to the foregoing instrument is the corporate seal of
said corporation; and that said instrument was signed and sealed
on behalf of said corporation by authority of its Board of
pirectors, and the said officer acknowledged said instrument to
pe the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

i S e

Notary Public, Sfate of Hawaii

Z.J.

My Commission Expires: 7/15/98

STATE OF HAWAII )
) SS8:
CITY & COUNTY OF HONOLULU )
On this 27th day of February 1998, before mne

appeared ALYSON J. NAKAMURA, to me personally known, who, being
by me duly sworn oOr affirmed, did say that she is the Secretary
of A&B-HAWAII, INC., a Hawaii corporation; that the seal affixed
to +the foregoing instrument is the corporate seal of said
corporation; and that said instrument was signed and sealed on
pehalf of said corporation by authority of its Board of
Directors, and the said officer acknowledged said instrument to
be the free act and deed of said corporatioen.

IN WITNESS WHEREOF, I have hereunto set my hand and official

seal.
cff;auanJ.¢7{/€é4554>/€fifL)
s Notary Public, Stéte of Hawaii
My Commission Expires: 7/15/98
/



SS.

) ﬁ;ybruarT i

on this /Z7W day of January 1998, before me appeared

Dervikm "1 . L-eas , to me personally known, who, being
by me duly sworn, did say that he- 1is the Chairperson of the
BOARD OF WATER SUPPLY of the County of Maui, and that the seal
affixed to the foregoing instrument is the lawful seal of the
said BOARD OF WATER SUPPLY, and that the said instrument was
signed and sealed on behalf of the said BOARD OF WATER SUPPLY,
and the said Derviu . LLis acknowledged the
said instrument to be the free act and deed of the said BOARD OF

WATER SUPPLY.

STATE OF HAWAII )
)

COUNTY OF MAUI

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

Notary Public, State of Hawail

F(G (76

L% My commission expires:

97
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SIXTH AMENDMENT TO
MEMORANDUM OF UNDERSTANDING

THIS AMENDMENT, made and entered into this <8™ day of
December, 1998, and effective as of December 31, 1998, by and
petween EAST MAUIL IRRIGATION COMPANY, LIMITED, a Hawaii
corporation, whose business mailing address is P. O. Box 266,
Puunene, Hawail 96784, referred to as "EMI," A&B-HAWAII, INC.,
through its division, HAWAIIAN COMMERCIAL & SUGAR COMPANY, a
Hawaii corporation, whose mailing address is P. O. Box 266,
puunene, Hawaii 96784, referred to as "HC&S," and the BOARD OF
WATER SUPPLY of the County of Maui, whose principal place of
pusiness and mailing address is 200 S. High Street, Wailuku,
Hawaii 96793, referred to as "BWS,"

WHEREAS, on December 311, 1973, EMI, HC&S and BWS entered
into that certain Memorandum of Understanding, which subsequently
was amended by an Amendment dated May i, 1992, Second Amendment
dated April 25, 1994, Third Amendment dated January 3, 1996,
Fourth Amendment dated December 30, 1996, Agreement Re 1973
Memorandum of Understanding, Repairs to Waikamoi Water System,
construction of Reservoir at Kamole Weir dated March 21, 1996,
Addendum to Fourth Amendment dated May 6, 1997, and Fifth
Amendment dated January 20, 1998 (the Memorandum of Under-
standing, as SO amended, is hereinafter referred to as the
wMemorandum®), relating in part to the operation, maintenance and
repair of the Waikamoi water system; and

WHEREAS, the term of the Memorandum is scheduled to
terminate on December 31, 1998; and

WHEREAS, the parties hereto desire to extend the Memorandum
for a period of one year; and

WHEREAS, on March 21, 1996, EMI, HC&S, and BWS entered into
that certain Agreement Re 1973 Memorandum of Understanding,
Repairs to waikamoi Water System, construction of Reservoir at
Kamole Weir, relating to BWS using its best efforts to fund as
expeditiously as possible the repairs currently necessary, in the
discretion of EMI, to the Waikamoi Upper Flume, referred to as
the "Flume"; and

WHEREAS, BWS budgeted $60,000.00 for the necessary mainte-
nance and repair of the Flume for fiscal year 1997-1998; and

WHEREAS, BWS has budgeted $60,000.00 for the necessary main-
tenance and repair of the Flume for fiscal year 1998-1999;

NOW, THEREFORE, in consideration of the mutual promises and
agreements hereinafter set forth, the parties agree as follows:

Jec
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157 BWS agrees to make available and to utilize the
$60,000.00, budgeted in the fiscal year 1998-1999 budget, for the
necessary repair and maintenance of the Flume.

2. paragraph 13 is hereby deleted in its entirety and sub-
etituted with the following:

v13. Term. The term of this agreement shall be for
twenty-six (26) Yyears commencing January 1, 1974 and
terminating on December 31, 199%9; provided, however,
that this agreement may be extended from time to time

by mutual agreement."”

3. save and except as amended herein, the Memorandum, as
previously amended, shall remain in full force and effect.

IN WITNESS WHERECOF, the parties hereto. ‘have caused this
jnstrument to be duly executed on the date first above written.

EMI:

EAST MAUI IRRIGATION COMPANY,

LIMITED

%‘
G. Stephen H6Yaday,
Its Exfcutive Vi President

1. redkan~y—

Alyson J. Wakamura
Its Secretary

HC&S:

A&B-HAWAII, INC., THROUGH ITS DIVISION
HAWAIIAN COMMERCIAL AND SUGAR COMPANY

Ape )

Alyson J.(lakamura
Its Secretary

7 Imemeb _2...



APPROVED AS TO
AND LEGALITY:

.

BWS:

BOARD OF WATER SUPPLY
COUNTY OF MAUI

L]

Robert Takitani
Its Chairperson

FORM

) -

Gary W. Zakian
Deputy Corpora
County of Maui

—
v

tion Counsel



STATE OF HAWATI )
) Ss.
)

COUNTY OF MAUI

Oon this M‘l’h day of December, 1998, before me appeared
G. STEPHEN HOLADAY, to me personally known, who, being by me duly
sworn, did say that he is the Executive Vice President of EAST
MAUI IRRIGATION COMPANY, LIMITED, a Hawaii corporation; that the
seal affixed to the foregoing instrument is the corporate seal of
said corporation; and that said instrument was signed and sealed
on behalf of said corporation by authority of its Board of
Directors, and the said officer acknowledged said instrument to

pe the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereuntoc set my hand and official

%W,up K. Wauwsn

Notary Public, State of Hawaii

My commission expires: Qluﬁzooo

STATE OF HAWAII
SS.

N St

CITY & COUNTY OF HONOLULU )

on this 2£7” day of December, 1998, before me appeared
ALYSON J. NAKAMURA, to me personally known, who, being by me duly
sworn, did say that she is the Secretary of EAST MAUI IRRIGATION
COMPANY, LIMITED, a Hawaii corporation; that the seal affixed to
the foregoing instrument is the corporate seal of said corpora-
tion; and that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors, and the
said officer acknowledged said instrument to be the free act and

deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official

pany @;A{‘/

seal.

IR O T
wﬁxk5~1?%” Notary Public, %State of Hawall
PO AT 20 A%, -
$ 4_,-' No’_ ’—fy’% My commission expires: ?//-5%2
Sl N\ TpiTl
£% qb.\ <i%:
T fbF
7z © Ic ~  F
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STATE OF HAWAII
SS.

COUNTY OF MAUI

on this th‘k’v day of December, 1998, before me appeared
G. STEPHEN HOLADAY, to me personally Kknown, who, being by me duly
sworn, did say that he is the Senior Vice President of
A&B-HAWAII, INC., through its division HAWAIIAN COMMERCIAL &
SUGAR COMPANY, a Hawaii corporation; that the seal affixed to the
foregoing instrument is the corporate seal of said corporation;
and that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and the said
officer acknowledged said instrument to be the free act and deed

of said corporation.

IN WITNESS WHEREOF, I have hereunto set my-hand and official

MK.M

9.
Notary Public, State of Hawall

My commission expires: Q\KMRLDCD

STATE OF HAWAII
S8S.

e S St

CITY & COUNTY OF HONOLULU

on this 277 day of December, 1998, before me appeared
ALYSON J. NAKAMURA, to me personally known, who, being by me duly
did say that she is the Secretary of A&B-HAWAII, INC.,
through its division HAWAIIAN COMMERCIAL & SUGAR COMPANY, a
Hawaii corporation; that the seal affixed to the foregoing
instrument is the corporate seal of said corporatioen; and that
said instrument was signed and csealed on behalf of said corpora-
tion by authority of its Board of Directors, and the said officer
acknowledged said instrument to be the free act and deed of said

corporation.

sworn,

IN WITNESS WHEREOF, I have hereunto set my hand and official

\‘“\“\“""" U 1y - -
SNeeN S my ", 42522«~)z/(;éziywaﬁzii;/’
- e - q

Notary Public, SwAte of Hawall

g ‘f‘“°1h4>325%
;_*5 -~ 4:.»2 My commission expires: 745/ 8%
s

seal.




STATE OF HAWAII

)
) ss.
COUNTY OF MAUI )

\jﬁﬁzﬁﬁf /999
on this 261 day of , before me appeared

> heat— K. TadeiAbid , to me personally known, who, being
by me duly sworn, did say that hgﬁ is the Chairperson of the
BOARD OF WATER SUPPLY of the County of Maui, and that the seal
affixed to the foregoing instrument is the lawful seal of the
said BOARD OF WATER SUPPLY, and that the said instrument was
signed and sealed o behalf of the said BOARD OF WATER SUPPLY,
and the said i A acknowledged the
said instrument to be the free act and deed of the said BOARD OF

WATER SUPPLY.

IN WITNESS WHEREOF, I have hereunto set my-hand and official

seal.
éazy_PuBli , State of Hawail

wells
§ My cgr/nmis ion prires: 4/ / 9/ 2oo2_

(05
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SEVENTH AMENDMENT TO
MEMORANDUM OF UNDERSTANDING

THIS AMENDMENT, made and entered into this >9 day of
December, 1999, and effective as of December 31, 1999, Dby and
petween EAST MAUI IRRIGATION COMPANY, LIMITED, a Hawaii corpora-
tion, whose business mailing address is P. O. Box 266, Puunene,
Hawail 96784, referred to as “EMI," A&B-HAWAII, INC., through its
division, HAWAIIAN COMMERCIAL & SUGAR COMPANY, a Hawaii corpora-
tion, whose mailing address is P. O. Box 266, Puunene, Hawaii
96784, referred to as "}casS," and the BOARD OF WATER SUPPLY of
the County of Maui, whose principal place of business and mailing
address is 200 S. High Street, Wailuku, Hawaii 96793, referred to

as "BWS,"

WITNESSETH:

WHEREAS, on December 31, 1973, EMI, HC&S and BWS entered
into that certain Memorandum of Understanding, which subsequently
was amended by an Amendment dated May 1, 1992, Second Amendment
dated April 25, 1994, Third Amendment dated January 3, 1996,
Fourth Amendment dated December 30, 1996, Agreement Re 1973
Memorandum of Understanding, Repairs to Waikamoi Water Systemn,
Construction of Reservoir at Kamole Weir dated March 21, 1996
("1996 Agreement"), Addendum to Fourth Amendment dated May 6,
1997, Fifth Amendment dated January 20, 1998, and Sixth Amendment
dated December 28, 1998 (the Memorandum of Understanding, as so
amended, is hereinafter referred to as the "Memorandum"),
relating in part to the collection and delivery of water by EMI
to BWS, and to the operation, maintenance and repair of the
Waikamoi water system; and

WHEREAS, the term of the Memorandum is scheduled to termi-
nate on December 31, 1999; and

WHEREAS, the parties hereto desire to extend the Memorandum
for a period of two months;

NOW, THEREFORE, in consideration of the mutual promises and
agreements hereinafter set forth, the parties agree as follows:

1. Paragraph 13 of the Memorandun is hereby deleted in its
entirety and substituted with the following:

"13. Term. The term of this agreement shall be for
twenty-six (26) Yyears and two {2) months commencing
January 1, 1974 and terminating on February 29, 2000;
provided, however, that this agreement may be extended
from time to time by mutual agreement.”®

2. .Save and except as amended herein, the Memorandum, as
previously amended, shall remain in full force and effect.

Ce
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IN WITKESS WHERECF,

the parties hsrsto have oasused this

instrument to be duly executed on the date first above written.

EMI:

EAST MAUI IRRIGATION COMPANY,
LINITED

N
ysoUJ{ [Nakazura

Its Secretary

HCES:

ASP~HAWAIX, INC., THROUGH ITS DIVISION
HAWAIIAN COMMERCIAL AND SUGAR COMPANY

Alys Naxamura
Ite Bearaetary
BWS:

BOARD OF WATER SUPFPLY
COUNTY OF MAUI

Robert Takitsni
Its Chajirperson

Deputy Corporation Counsel
County of NMaui

Tirmemad 1213004
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STATE OF HAWAII
§S.

Tt Tt et

CITY & COUNTY OF HONOLULU

on this 277 & day of December, 1999, before me appeared
G. STEPHEN HOLADAY, to me personally known, who, being by ne duly
csworn, did say that he is the President of EAST MAUI IRRIGATION
COMPANY, LIMITED, a Hawaii corporatiom; that the seal affixed to
the foregoing jnstrument is the corporate seal of said corpora-
tion; and that said instrument was signed and sealed on behalf of
csaid corporation by authority of its Board of Directors, and the
gsaid officer acknowledged said instrument to be the free act and

deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official

\\“\mmmum,,” .

& RLEEN 0%, ' ” Zi‘ / ALEEN S. MIYAHARA
" No, % fotary Public, State of Hawall
; %

seal.
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STATE OF HAWAII
ss.

S et

CITY & COUNTY OF HONOLULU

on this <777 day of December, 1933, before me appeared

ALYSON J. NAKAMURA, to me personally known, who, being by me duly
sworn, did say that she is the Secretary of EAST MAUI IRRIGATION
COMPANY, LIMITED, a Hawaii corporation; that the seal affixed to
the foregoing instrument is the corporate seal of said corpora-
tion; and that said instrument was signed and sealed on behalf of

said corporation by authority of its Board of Directors, and the

said officer acknowledged said instrument to be the free act and
deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official

seal.
\\\\\“““‘5""““""’1//; R )
&z‘*‘“”’hq& M/Ay‘ﬁ/ AILEEN 5. MIYAHARA
§% “01-40'-._7_;—,_ Notary Public, State of Hawall
S - +iPE
H o, -1 F .
s Uppic S%E My commission expires: 7%-5%2
. % ’o,,,v,g.__ i NS '
\ ’//1,, O F";..\F \\\\\\
[(J %Wmmmmw&
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\_ STATE OF HAWAII
ss.

CITY & COUNTY OF HONOLULU )

on this 297# day of December, 1999, before me appeared
G. STEPHEN HOLADAY, to me personally known, who, being by me duly
sworn, d4id say that he is the Senior Vice President of
A&B-HAWAII, INC., through its division HAWAIIAN COMMERCIAL &
SUGAR COMPANY, a Hawaii corporation; that the seal affixed to the
foregoing instrument is the corporate seal of said corporation;
and that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and the said
officer acknowledged said instrument to be the free act and deed
of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official

seal . \“\\\\nmuru;“h
M—J/ z%igﬁ/ AILEEN . MIYAHARA
Z Notary Public, S¥ate of Hawali

N “y
N NLEEY
My commission expires: z&:;éﬁz
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STATE OF HAWAII
SS.

Soet S S

CITY & COUNTY OF HONOLULU

on this 2977 day of December, 1999, before me appeared
ALYSON J. NAKAMURA, to me personally known, who, being by me duly
sworn, did say that she is the Secretary of A&B-HAWAII, INC.,
through its division HAWAIIAN COMMERCIAL & SUGAR COMPANY, a
Hawaii corporation; that the seal affixed to the foregoing
instrument is the corporate seal of said corporation; and that
said instrument was signed and sealed on behalf of said corpora-
tion by authority of its Board of Directors, and the said officer
acknowledged said instrument to be the free act and deed of said
corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official

seal. ‘
‘\\‘\\l\| illluh,“Ir

& AWLEE, ",

S 005 | ' '

= o A

Fo. N & A?z;ﬂuhm/y¢(1¢6225¢¢/€fffi,) AILEEN S. MIYAHARA
Notary Public, Sftate of Hawali
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My commission expires: 2Z25Zé2
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STATE OF HAWAII )
) sS.
COUNTY OF MAUI )

on this ‘-Sow‘day of December, 1999, before me appeared
Robev+— TodeLamni , to me personally known, who, being
by me duly sworn, did say that he_ is the Chairperson of the
BOARD OF WATER SUPPLY of the County of Maui, and that the saal
affixed to the foregoing instrument is the lawful seal of the
said BOARD OF WATER SUPPLY, and that the said instrument was

signed and sealed on behj_}f of the sajd BOARD OF WATER SUPPLY,
and the said o e C acknowledged the
sajd instrument to be the free act and deed of the said BOARD OF
WATER SUPPLY.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

‘ Aty
ary Public, State of Hawail

ervy Ann Wells

My commission expires: £/t9 / 2002

/1o
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EIGHTH AMENDMENT TO
MEMORANDUM OF UNDERSTANDING

'W//

THIS AMENDMENT, made and entered into this 2 gl day of
March, 2000, and effective as of February 29, 2000, by and
between EAST MAUI IRRIGATION COMPANY, LIMITED, a Hawaii corpora-
tion, whose business mailing address is P. O. Box 266, Puunene,
Hawaii 96784, referred to as “EMI," ALEXANDER & BALDWIN, IRC.,
through its division, HAWAIIAN COMMERCIAL & SUGAR COMPANY, a
Hawaii corporation, whose mailing address is P. O. Box 266,
Puunene, Hawaii 96784, referred to as "HC&S," and the BOARD OF
WATER SUPPLY of the County of Maui, whose principal place of
business and mailing address is 200 S. High Street, Wailuku,

Hawaii 96793, referred to as “BWS,"

WHEREAS, on December 31, 1973, EMI, HC&S and BWS entered
into that certain Memorandum of Understanding, which subsequently
was amended by an Amendment dated May 1, 1992, Second Amendment
dated April 25, 1994, Third Amendment dated January 3, 1996,
Fourth Amendment dated December 30, 1996, Agreement Re 1973
Memorandum of Understanding, Repairs to Waikamoi Water Systenm,
construction of Reservoir at Kamole Weir dated March 21, 1996
("1996 Agreement"), Addendum to Fourth Amendment dated May 6,
1997, Fifth Amendment dated January 29, .
dated Décember 28, 1998, and Seventh Amendment dated December 29,
1999 (the Memorandum of Understanding, as so amended, is
hereinafter referred to as the "Memorandum"), relating in part to
the collection and delivery of water by EMI to BWS, and to the
operation, maintenance and repair of the Waikamoi water system;

and

WHEREAS, the term of the Memorandum is scheduled to termi-
nate on February 29, 2000; and

WHEREAS, the parties hereto desire to extend the Memorandum
for a period of two months;

NOW, THEREFORE, in concideration of the mutual promises and
agreements hereinafter set forth, the parties agree as follows:

550 Paragraph 13 of the Memorandum is hereby deleted in its
entirety and substituted with the following:

"13. Term. The term of this agreement shall be for
twenty-six (26) years and four (4) months commencing
January 1, 1974 and terminating on April 30, 2000;
provided, however, that this agreement may be extended
from time to time by mutual agreement."

1998, Sixth Amendment

2. save and except as amended herein, the Memorandum, as

previously amended, shall remain in full force and effect.

73memoB~03/230C
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IN WITNESS WHEREOF, the parties hereto have caused this
instrument to be duly executed on the date first above written.

EMI:

EAST MAUI IRRIGATION COMPANY,
LIMITED

ephen Hblada
Its Pre51dent

e i

Dhn P. Kreag
Its Assistant Secretary

HC&S:
ALEXANDER & BALDWIN, INC.,

THROUGH ITS DIVISION, HAWAIIAN
COMMERCIAL & SUGAR COMPANY

1AL,

L7
G. Sfepheh HdéYaday
1ts ‘Vice President

Jonn Kieag 7
ts A551stant

BWS:

BOARD OF WATER SUPPLY
COUNTY OF MAUI

Robert Takitani
Its Chairperson

APPROVED AS TO FORM
AND LEGALITY:

Howard M. Fukushima

Deputy Corporatlon Counsel
county of Maui

[/~
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STATE OF HAWAII )

MAUN o~ ) SS.
eIP¥—& COUNTY OF HONSBUEU )

h -Hf:‘ P“’/

on this 4 day of Merch, 2000, before me appeared
G. STEPHEN HOLADAY, to me personally known, who, being by me duly
sworn, did say that he is the President of EAST MAUI IRRIGATION
COMPANY, LIMITED, a Hawaii corporation; that the seal affixed to
the foregoing instrument is the corporate seal of said corpora-
tion; and that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors, and the
said officer acknowledged said instrument to be the free act and
deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

Vplore F. Jlakosthm~’

Yalevrit L. Al kashima
L_,éb. Notary Public, State of Hawail

My commission expires: Slsleo

STATE OF HAWAII )
Mittt 4 ) SS.
GEPY—& COUNTY OF HONOLULU )

ol

on this l444\ day of Merch, 2000, before me appeared JOHN P.
KREAG, to me personally known, who, being by me duly sworn, did
say that he 1is the Assistant Secretary of EAST MAUI IRRIGATION
COMPANY, LIMITED, a Hawaii corporation; that the seal affixed to
the foregoing instrument is the corporate seal of said corpora-
tion; and that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors, and the
caid officer acknowledged said instrument to be the free act and
deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

VYolbric S Vedoohionr
Vederie L. Nakashnn
Notary Public, State of Hawaii

|45

—
My commission expires: &’(?3 /00

&

73memoB—03/23/00 -3~



STATE OF HAWAII )
Miur 4~ ) ss.
GIP¥—~—& COUNTY OF HOROLULU )

Apni | pA—
e

on this | < day of Merch, 2000, before me appeared
G. STEPHEN HOLADAY, to me personally known, who, being by me duly
sworn, did say that he is the Vice President of ALEXANDER &
BALDWIN, INC., through its division HAWAIIAN COMMERCIAL & SUGAR
COMPANY, & Hawaii corporation; that the seal affixed to the
foregoing instrument is the corporate seal of said corporation;
and that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and the said
officer acknowledged said instrument to be the free act and deed
of said corporation.

IN WITNESS WHEREOF, 1 have hereunto set my hand and official

seal.
Vel L. Notpoolions
Yalerte L-. Fhoh4§hb””‘
L— - Notary Public, State of Hawaii
My commission expires: slrs|oo
STATE OF HAWAII )

cIey—§ COUNTY OF HeReEULU

hpr! | /

on this “JLk day of Maxch, 2000, before me appeared JOHN P.
KREAG, to me personally known, who, being by me duly sworn, did
say that he is the Assistant Treasurer of ALEXANDER & BALDWIN,
INC., through its division HAWAIIAN COMMERCIAL & SUGAR COMPANY, a
Hawaii corporation; that the seal affixed to the foregoing
instrument is the corporate ceal of said corporation; and that
caid instrument was signed and sealed on behalf of said corpora-=
tion by authority of its Board of Directors, and the said officer
acknowledged said instrument to be the free act and deed of said
corporation.

Miut A~ ) ss.
)

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

Vibipee L. Nk ootims
Valere L. NeEishim
Notary Public, State of Hawail

Lo
//7L My commission expires: 5]

73memoB—02/23/00 -4 =



(_J STATE OF HAWAII
ss.

COUNTY OF MAUI

_On__this g7~ day of March, 2000, before me appeared

Hobert Tadcto—u !, to me personally known, who, being
by me duly sworn, did say that le . is the Chairperson of the
BOARD OF WATER SUPPLY of the County of Maui, and that the seal
affixed to the foregoing instrument 1is the lawful seal of the
said BOARD OF WATER SUPPLY, and that the said instrument was
signed and sealed on behalf of the said BOARD OF WATER SUPPLY,
and the said T bev—— T adeJoaal acknowledged the
caid instrument to be the free act and deed of the said BOARD OF

WATER SUPPLY.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

>

Jerr Pmn VEHS -5
Notary Public, State of Hawall

? My commission expires: 414 | 2002

/5
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MEMORANDUM OF UNDERSTANDING CONCERNING
SETTLEMENT OF WATER AND RELATED ISSUES

Pursuant to this Memorandum of Understanding, the Board of Water Supply, County of Maui
(“BWS™) and Alexander & Baldwin, Inc. (“A&B”) hereby agree 1o cooperate on ceriain matters®
being discussed by the partie§'relating to the following subjects:

R

Wailoa Ditch

Jao-Waikapu Ditch

H’poko Wells

Power

Central Maui Source Joint Venture (“JV”)
East Maui Water Development Plan

The implementation of this Memor andum will be pursuant to one or more agreements 10 be
negotiated and agreed upon as 2 package. The parties agree as follows:

1. Wailoa Ditch

The 1973 Memorandum of Understanding (“MOU”) will be amended (the
«Amendment”) to accomplish the following:

(a)

(b)
(c)

(d)

(e)

Increase the BWS’s allotment to 12 mgd with option for additional 4 mgd (per
original agreement).

During periods of low flow, BWS to have minimum allotment of 8.2 mgd.

During periods of low flow, HC&S will have a minimum flow of 8.2 mgd (9.4
mgd should fire flow be required).

When the ditch flow drops below the combined minimum needs of BWS and
HC&S (i.e., 16.4 mgd, or 17.6 mgd with fire flow), then BWS and HC&S each
shall be entitled to receive: (a) its respective direct contribution to the ditch flow
(i.e., BWS would be entitled to the portion of ditch flow attributable to ground
water it pumps into the ditch, and HC&S would be entitled to the portion of the
ditch flow anributable to its East Maui lands (30%); and (b) 50% of the amount of
ditch flow remaining after deducting the parties’ direct contributions from the
total.

During periods of low flow, HC&S will not divert water to lower elevation ditch
systems.



(5

(2
(h)
@

)

(k)

M

(m)

(n)

(o)

®)

(@

(r)

When the three-day average flow in the ditch falls below 55 mgd, BWS shall fully
utilize all available ground water sources 10 supplement the Upcountry system and
encourage conservation practices by domestic water users.

Extend the term of the MOU for 25 years.
The fee charged to BWS will remain unchanged (six cents per thousand gallons).

BWS to initiate and implement a long-term plan for permanent improvements 0
the Waikamoi flume system.

A&B 1o cooperate in the development of a dual system to serve Upcountry

diversified agriculture.

BWS will develop and implemeni & stream flo'v monitoring program 1o picviar T 6 hn
current baseline data. j

As long-term agricultural water needs are reduced, a stream restoration program
will be studied, developed, and initiated by BWS.

In return for increasing the allocation of ditch water to BWS, A&B may receive an
appropriate allocation of domestic water (subject to normal system-wide
limitations and conformity with general and community plans), to be mutually
agreed upon in the Amendment.

BWS shall utilize its best efforts to maintain storage levels at 80% of maximum
capacity of both Piiholo and Kahakapao reservoirs.

BWS shall pursue the implementation of additional raw water storage in the G B0
Lower Kula system. L;,—\‘

BWS shall cooperate with A&B regarding appropriate permits or leases (short and
long-term) for East Maui waters from the State of Hawaii.

BWS to pursue ground water development for Upcountry Maui to mitigate
drought effects. For example, BWS shall pursue exploratory wells (i.e., Lower
Kula and Pulehu) to supplement the domestic water sources for Upcountry. A&B
may participate in such well development in exchange for an appropriate water
allocation (subject to normal system-wide limitations and conformity with general
and community plans).

BWS to pursue, with HC&S’s cooperation, establishing supplemental water
sources to maintain the viability of the Kula Ag Park.
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2. lap Waikapu Ditch

Subject to Wailuku Agribusiness’s agreement, a new Agreement Concerning Temporary
Withdrawal from the lao Waikapu Ditch will be entered into and include the following

terms:

(@  BWS shall be entitled to withdraw up to 300,000 gallons per day from the lao
Waikapu Ditch, except when the flow in the lao Stream falls below 11.5 mgd.

(by ~BWSshallpaya monthly charge of $2,000 for this allocation.

(c) BWS shall be entitled to take additional water (for a total withdrawal ofupto2
million gallons per day) whenever the flow in Jao Stream exceeds 55 mgd. For
this additional water, BWS shall pay $0.12 per thousand gallons (not including

water used for back-washing filters).

(d)  The term of the agreement shall be two years and may be extended upon mutual
agreement of the parties.

H’poko Wells

Lal

BWS and HC&S to pursue the following:

(a) BWS 10 expedite completion of necessary engineenng reports and will pursue
approvals to utilize the wells for domestic purposes.

(b) A&B will convey all necessary land and easements to BWS.

(c) Subject to the completion and acceptance of the East Maui Development Plan
EIS. A&B will consider participating in the construction of the transmission line

from the well site to the BWS’s Paia system 1n exchange for an appropriate
allocation of water for its participation.

(d)  Inconsideration of providing such necessary Jand and easements, A&B may
receive an appropriate allocation of domestic water (subject to normal system-
wide limitations and conformity with general and community plans) 10 be
mutually agreed to.



Power

BWS and HC&S intend to pursue the following:

(a)

(b)

(©)

HC&S will provide appropriate information on its transmission and distribution
system to BWS or its consultants.

HC&S shall provide available power 10 BWS at mutually agreed upon locations,
at a price not 1o exceed that paid by Maui Electric. BWS understands that the
power being provided is not “firm”, and that it shall be responsibie for any
necessary stand-by generators.

BWS shall, with HC&S’s cooperation, explore the long-term feasibility of
developing hydroelectric and other alternative energy sources.

Central Maui Source Joint Venture

(a)

(b)

(c)

(d)

BWS acknowledges that there is an unmet obligation to the Central Maui Source
Joint Venture arising out of the JV’s prior development of three wells having an
installed pumping capacity of 13.4 mgd.

Subject to the approval of the other parties to the JV, BWS and the TV shall enter
into a mutually acceptable settlement agreement resolving all outstanding issues
regarding the Central Maui Source J oint Venture.

Any entitlement arising out of this resolution shall be for properties the JV
members own or subsequently acquire for development within the area served by

the Central Maui system; rights may be transferred to a subsequent purchaser or
developer. but may not otherwise be transferred.

Within 30 days of the Memorandum, the Chairman of BWS (and/or his designees)
shall enter into negotiations with representatives of the JV on a settlement
agreement to establish:

(N Existing usage by members of the JV;

(2)  Future usage standards to be applied;

(3)  The remaining entitlement of the JV;

(4)  The terms and conditions of providing and utilizing the entitiement.
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East Maui Water Development Plan

BWS and HC&S intend to pursue the following:

(a)

(b)

(c)

BWS to proceed expeditiously with the supplemental EIS for the project as
originally planned. g

BWS will assure that stream flow monitoring is an integral part of the scope of
work.

A&B may participatein the project in exchange for an appropriate water
allocation?(subject to normal system-wide limitations and conformity with general
and community plans).

i
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IN WITNESS WHEREOF, the parties hereto have caused thelr duly authorized representatives to
execute this Memorandum of Understanding as of this ‘R 7 day of w 2000.

ALEXANDER & BALDWIN, INC. APPROVED AS TO FORM
AND LEGALITY:
— l‘\‘ . Py
; 70 ?\JM4 p—T - —-‘/
Its L// e /JZCL 8D 5T Deputy Corporat:\an)Counsel

‘“‘a'v )
"Y'\Q)ddw_:g— S Date: april 13, 2000

Its (J/(CE_;W@VT

MAUI COUNTY BOARD OF WATER SUPPLY

L.

Elmer F Cravalho, Chau-person Robert K. Takitani, Board Member
; (g %7 and Past Chairperson
’J .
Cirlan/do A. Tagorda, ’V fpﬁrperson Héward Nakamura, Board Member
O . e ST— < Qﬁi L\
Clark S. Hashimoto, Board Member Peter Rice, Member

AT m
Adolph M. Helm, Board Mémber /(an A. Stan:, Board Member
WW/A}%A .

Michael A. Nobriga, Board Uﬁnb&r




KULA AGRICULTURAL PARK WATER RESERVOIR AGREEMENT

This AGREEMENT s entered into this ____ dayof BESS 3 zggz ,
90___, by and among the COUNTY OF MALUJ, a political subdivision of the State of
Hawaii, whose address is 900 S. High Street, Wailuku, HI 06793 (hereinafter "County’),
EAST MAUI IRRIGATION COMPANY, LIMITED, (hereinafter "EMI?, and
ALEXANDER & BALDWIN, INC,, through its division Hawaiian Commercial & Sugar

Company (hereinafter *A&B"), collectively referred to as the "Parties.”

WITNESSETH:

WHEREAS, the County, EMI, and A&B entered into that certain
Memeorandum of Understanding dated December 31, 1973, including all amendments
thereof (hereinafter EMI/A&B Agreement’); and

WHEREAS, one of the amendments to the EM/A&B Agreement 1s that
certun Kula Agncultural Park letter dated July 27, 1982; and

WHEREAS, the EMI/A&DB Agreement currently gives the Count.y, among
other things, the nght to withdraw from A&B's Hamakua Ditchup to 1.5 million gallons of
water per twenty-four hour period to serve the needs of the Kula Agnicultural Park
Subdivision (the "Park’), subject to the limitations on the County's withdrawal of water set
forth in the EMI/A&B Agreement (including the limitations in the Agreement Re 1973
Memorandum of Understanding, Repairs to Waikamoi Water System, Construction of

Reservoir at Kamole Weir dated March 21, 1996) ; and



WHEREAS, the County wishes to have the right to use such water to
serve, in addinon to the needs of the Park, agricultural needs of that certain Haleakala
Ranch Company property located adjacent to the Park, identified by TMK No. 2-3-02:07,
to be used as an agricultural park (hereinafter *Ranch Property”); and

WHEREAS, EMI and A&B are willing to grant the County's request on
the terms and conditions hereinafter set forth;

NOW, THEREFORE, in consideration of the mutual promises hereinafter set forth, the
Parties hereby agree as follows:

1. This Agreement shall take effect when the County completes the
anticipated upgrade of the Park water pumps and relocation of same 1o anew delivery
point at A&B's Resesvoir 40 (the "Reservoir 40 delivery point) in order to promote a more
reliable flow of water.

2. Subject to the limitadons on the County's withdrawal of water set
forth in the EMI/A&B Agreement {including the limitations in the Agreement Re 1973
Memorandum of Understanding, Repairs to Waikamoi Water System, Construction of
Reservoir at Kamole Weir dated March 21, 1996), the County shall have the nght to
withdraw from the Reservoir 40 delivery point up to 1.5 million gallons of water per
twenty-four hour penod to serve the needs of the Park lessees and the agnicultural needs
of the Ranch Property. The County shall cease to provide such water to any user, other
than a Park lessee, in the event an alternative source of water becomes available to such
user.

3. The County shall require users of water withdrawn from the

Reservoir 40 delivery point pursuant to this Agreement to use their best efforts to limit

| 32
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4. This Agreement may be terminated sooner by one or more Parties
with 30 days written notce (o al} other Parties, and shall terminate upon termination of the
EMI/A&B Agreement.

5. To the extent permitted by law, the County shall release, de-fend,
indemnify, and hold harmless EM1, A&B, and their respective officers, employees, agents,
successors and assigns from any and all damages, claims, proceedings, liabilities, judgments,
awards, losses, costs OF EXpEnses (including reasonable legal fees) whatsoever resulung from
the County's use of the water withdrawn from the Reservoir 40 delivery point. The provisions
of this paragraph shall remain valid and binding upon the County notwithstanding the
expiration or termination of this Agreement.

6. Every provision of this Agreement is intended to be severable. If
any term of provision hereof is illegal or invalid for any reason whatsoever, such llegahty
or invalidity shall not affect the validity of the remainder of this Agreement.

7. This Agreement represents the entire agreement among the Parues
and shall supercede all prior or contemporaneous agreements in respect to the subject
matiter hereof. The Parties mutually agree that none of them has made any representauon
with respect to the subject matier of this Agreement, except such representations as are
specifically set forth herein. This Agreement shall not be modified unless agreed to 1n
wniting by all Parues by writien amendment thereto.

8. This Agreement represents the entire agreement among the Parties

and shall supercede all prior or contemporaneous agreements in respect to the subject

12



matter hereof, and is not intended to confer upon any person other than the Parues any

rights or remedies hereunder.

County of Maw
_]amc:séS Apan Jr
Its Mayor

East Maui Imigation Company, Limited

MW(%

et W. C. Hew
Its ice President

Alexander & Baldwin, Inc., through its division
Hawaiian Commercial & Sugar Company

Bym S \ ——
Meredith J. Ching (595 4
Its Vice President

Approved as to Form

_an C@gﬂky:
(D

1 FUJITA VILLAROSA
Deputy Corporation Counsel

sanomeyuh\Economic DevelopmentiKulaAgPark\Kula Ag Park water agmis.wpd



STATE OF HAWAII )
) SS. .
COUNTY OF MAUI )

DEC

On this day of 30 ZUQZZO_, before me personally appeared
JAMES H. APANA, JR., to me personally known, who, being by me duly sworn, did say
that he is the Mayor of the County of Mauj, 2 poliocal subdivision of the State of Hawaii,
and that the seal affixed to the foregoing instrument 1s the lawful seal of the said County of
Maui, and that the said instrument was signed and sealed on behalf of said County of Maui
pursuant o Section 7-5.11 and Section 9.18 of the Charter of the County of Maui; and the
said JAMES H. APANA, JR. acknowledged the caid instrument to be the free act and
deed of said County of Maui.

IN WITNESS WHEREOF, | havtghﬁ;glgn%sgt.w Awm ﬁiﬁcial seal.
1 i: . : A K
dde—

TEFH Fii)
d;b@ /i %477

Notary Public, State of Hawaii

My commission expires: i 0,// 7‘/& £

STATE OF HAWAII )
) SS.
COUNTY OF MAUI )
On this 73 2 day of December , 2002  before me

appeared GARRET W. C. HEW, to me personally known, who, being by me duly swom,
did say that he 1s the Vice President of EAST MAUI IRRIGATION COMPANY,
LIMITED, a Hawai corporauon, and that said instrument was signed on behalf of said
corporation by authonty of its Board of Directors, and sad officer acknowledged said
instrument to be the free act and deed of said corporauon.

IN WITNESS WHEREQF, 1 have hereunto set my hand and official seal.

Si
( ‘}21;331‘{2) L.. Ma. k&.}hl'mq

Notary Public, State of Hawaii
My commission expires: s lasfof

L.S.
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STfTE OF HAWAII )
'y lYour l',\,lpl, SS.
%'o 1Y OF MM )

On this }lb day of. MW ,20_0 7, before me
appeared MEREDITH J. CHING, to me personally known, who, being by me duly
swomn, did say that she is the Vice President of ALEXANDER & BALDWIN, INC,, a
Hawaii corporation, and that said instrument was signed on behalf of said corporation by
authority of its Board of Directors, and said officer acknowledged said instrument to be
the free act and deed of said corporation.

IN WITNESS WHEREOF, 1 have hereunto set my hand and official seal.

D M e N A Uryi Ve K/ 2]7 ¢ /% Mx—?/a.n.

s ¥ gnafr
9 smAstT MOSUEAN i (Signafire)
i by Pl 4 . .
; CleE e N Notary Public, State of Ha“’a7 ¢los
Bl il ST EEE My commission expires: Mrd 05
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AGREEMENT RE 1973 MENORANDUX OF UNDERSTAMDING,
REPAIRB TO WAIXKAMOI WATER SYSTEX,
CONBTRUCTION OF RESERVOIR AT KANOLE WEIR

THIS AGREEMENT, made and entered into this 2{st” aay of
March, 1996, by and among A&B-HAWAII, INC., through its division
HAWAIIAN COMMERCIAL AND SUGAR COMPANY, a Hawall corporation,
whose malling address is P. ©O. Box 266, FPuunene, Maui, Hawaiil
96784, referred to as wicgs®, the BOARD OF WATER SUPPLY of the
county of Maui, whose principal place of business and mailing
address is 250 5. High Street, wailuku, Hawail 96793, referred to
as the "BWS," EAST MAUI IRRIGATION COMPANY, LIMITED, a Havaii
corporation, vhose mailing address is P. 0. Box 266, FPuunene,
Hawvall 96784, referred to as "EMI," and KULAMALU, INC., a Rawaii
corporation, whose mailing address is P. 0. Box 1417, wWailuku,
Hawali 96793, referred to as "KULAMALU,"

WITNESSETIHH

WHEREAS, this Agreement is being entered into in connection
with the proposed Agreenment concerning the Construction of
storage Tank, pransmission Line and Appurtenances, and
Improvement and pedication of Existing Well, dated March 2/,
1996, between BWS and Xulamalu, and the proposed Agreement Re
Well Easement and contribution to Design Work, dated March =2/ ,
1996, between HCES, EMI and Kulamanu, concerning the developrent
of & well for BWS on land owned by HC&S ("Well Agreement®); and

WHEREAS, in connection with such Well Agreement, the parties
have negotiated certain agreements relating to the following: (1)
acceptance by BWS of certain terms and conditions relating to the
use by BWS of water from the Walloa Ditch System, (i1} funding by
BWS of certain repairs to the Waikamoi water collection delivery

ke
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system, and (114) design and construction of a reservolr to serve

Kamole Welir;

NOW, THEREFORE, IN CONSIDERATION of the mutual pronises and
agreements of the parties, the parties hereto agree as follows:

1. mwmwmm BWS,
HceS and EMI hereby amend the Memorandum of Understanding entered
into on December 31, 1973 by and among EMI, HC&S and BWS (*1973
Memorandum of Understanding®), as follows:

(a) BWS shall not be permitted to withdraw more than 8
million gallons of water per twenty-four hour pericd from Wailoa
pitch under any circumstances. When the reservolr described in
section 3 below comes on line, the parties will discuss
modification of the foregoing limitation in order to accommodate

the reservoir.

(b) BWS shall not be permittsd to withdraw water from
wWwailoa Ditch when the ditch flow drops below 11 million gallons
of water per twenty-four hour period. This 1imitation 18
necessary in order to ensure sufficient water for the operation
of HC&S' Puunene and Pala Mills, which provide 12% of the
electricity consumed by the general public on Maui.

The limitations on withdrawal from Wailoa Ditch set forth above
shall take effect at such time as Kulamanu (or its successors OI
assigns) begins to draw water from the BWS system for the parcels
described in the Agreement concerning the construction of Storage
Tank, Transmission Line and Appurtenances, and Improvenment and
pedication of Existing Well, dated March 2/ , 1996, between BWS

and Kulamalu.

2. B to Rail e = . Notwithstanding any
provision of the 1973 Memorsndum of Understanding to the
contrary, BWS hereby agrees to use its best efforts to fund as

we-3110ee -2- J/aszi?

presss) ' 010Q € ANR ‘NN YHJ INTUINGdAG HyT 8 % Y £6:8 Il 96-61-TH



expeditiously as possible the repairs currently necessary, in the
discretion of EMI, to the Waikamoi Upper Flume. Said repairs
shall include but not be limited to: replacement of the top
cover of the Upper Flume, installation of non-slip surface on the
Upper Flume cover, and replacement of portions of the Upper Flume
trestle (i.e., braces, legs, runners, footings, etc.) as deened
necessary by EMI. The BWS and EMI agree to begin repairs as soon
as practicable and to coordinate with each other to undertake

such repairs.

4, Regervoir at Kamole Weir. BWS agrees to use its best

efforts to seek and secure on a timely basis appropriate funding
sources for the construction of the reservoir, and HC&S, EMI, and
KULAMALU agree to provide reasonable and necessary support to
obtain such funding sources. KULAMALU agrees .to fund the design
work, up to $125,000, for the reservoir in coordination with BWS.
BWS also agrees to use its best efforts to proceed with and to
complete the construction of said reserveoir as soon as possible.

IN WITNESS WHEREOF, the parties hereto have caused this

b A /89 625 808 ‘ON Xvid INBIBEIa WY B3 Y ps:5 30l 96-61-¥WH



k”’ instrument to be duly executed on the date first above written.

EMI:

EAST MAUI IRRIGATION COMPANY,
LIMITED

Richard F. Cameron
(Please type or print name above)

Its Executive Vice President

u;iiq;g»« J.’]wJ@awvv\_,)
Mﬂcﬂ%_—__
(Please type or print name above)

Its Secretagy

HCA&S:

o A&B-HAWAII, INC., THROUGH ITS DIVISION
HAWAIIAN COMMERCIAL AND SUGAR COMPANY

Richard F. Cameron
(Flease type or print name above)

Its Senior Vice President

Jﬂiq;*m 1. Tekamne—

Alyson .| Nakamura
(Flease type or print name &bove)

Its Secretary

Wi~ A1908
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- KULAMALU:
KULAMALU, INC.

2;;;;;% 63’ éCZZJéfL—/7
v Y
(Please type or print name above)

s CRs{ O

(Please type or print name above)

Its

BWS:

BOARD OF WATER SUPPLY,

COUNTY OF MAUI

» [ 4
art €t { AL

(P&ease type or priﬁt name above)

Its Chairperson

APPROVED AS TO FORM

AND LEGALITY:
2

(Flease type or print name above)

Its Deputy Corporation Counsel
county of Maui
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STATE OF HAWAIIX

COUNTY OF MAUI

, ,on this 3 day of C? ﬂ./ before me appeared
A . an » to me
personally known, who, being by at they

are the Ex. Udee fres. and , respectively,
of EAST MAUI IRRIGATION COMPANY, LIMITED, a Hawall corporation;
that the seal affixed to the foregoing instrument is the
corporate seal of said corporation; and that said instrument was
eigned and sealed on behalf of sald corporation by authority of
its Board of Directors, and the said officers acknowledged said
instrument to be the free act and deed of said corporatiocn.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

N

L.5. XM.LQLL/MA/W
Notary Public, State of Hawall
My commission expires: Q/L/%L

STATE OF HAWAII )
) ss.
COUNTY OF MAUI )

on this ﬁgﬂ day ot53Fr1[ 1996, Dbefors me appeared
RibéAared g)dl,m@mn and Zlucon J. Mejoanmy in  to me
personally knowrp who, being by ﬁyw sworn, did say that they
are the Sesn U.IN and n , respectively,
of A&B-HAWAII, INC., through its division HAWAIIAN COMMERCIAL &
SUGAR COMPANY, a Hawal{ <corporation; that the ceal affixed to
the foregoing instrument s the corporate seal of said
corporation; and that said instrument was signed and sealed on
behalf of said corporation by authority of its Board of
Directors, and the said officers acknowledged said instrument to

be the free act and deed of sald corporatien.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

\

LS. )ﬂ@&iﬁ»cl é<-/)Lﬂéu§~
Notary Public, State of Hawalil
My commission expires: Q/LZ%JL
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STATE OF HAWAII )
) ss.

COUNTY OF MAUI )

on this 2/st day of March, 1996, Dbefore me appeared

Eyeredl R Q—_ogbn? aRE— —t0
personall knoyg, who/, belng by me duly sworn, did say that
a&gé~ the ¢ cesH and— ’

of KULAMALU, INC., a Hawali corporation; “+hat—the—seai—aftixed /

corperetion; and that aid ‘instrument was signed and sealed on
pehalf of said corporation by authority of its Board of
Directors, and the said officers acknowledged said instrument to
pe the free act and deed of sald corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
Bealc

L

y Pu c, State of Hawail

My commission expires: 4//‘}‘ /?&

STATE OF HAWAII
sS§.

T gt S

COUNTY OF MAUI

on this s day of March, 1996, before me appeared

& 47 #7 rr7e e , to me personally known, who, being

by me duly sworn, did say that &#¢/ is the Chairperson of the

BOARD OF WATER BUPPLY of the County of Mauil, and that the seal

affixed to the foregoing instrument is the lawful seal of the

said BOARD OF WATER SUPPLY, and that the sajid instrument was

signed and sealed on behalf of the said BOARD OF WATER SUPPLY,

and the said Afarct Kmm% acknowledged the

said instrument to be the free act a deed of the said BOARD OF
WATER SUPPLY.

IN WITNESS WHEREOF, I have hereunto set ny hand and official

seal.
(7\ Noéry %1%&:, State of Hawal:l
My commission expires: 4//4/68
» “f
[ D
83319100 Ny
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AGREEMENT CONCERNING THE CONSTRUCTION OF STORAGE TANK,
TRANSMISSION LINE AND APPURTENANCES, AND DEVELOPMENT OF WELL

This agreement is dated this &7 day of March, 1996 and is executed by and
among the BOARD OF WATER SUPPLY OF THE COUNTY OF MAUI, a political subdivision
of the State of Hawaii (the “Board”); and KULAMALU, INC., a Hawaii corporation, the
principal place and post office address is 1997 Main Street, P. O. Box 1417, Woailuku,
Hawaii 96793 (“Kulamalu” or “Developer”).

RECITALS:

A. Kulamalu and Sports Shinko (Pukalani) Co., Ltd. {“SSP”) have applied for
subdivision approval of a parcel of land located in Pukalani, Maui, Hawaii, identified by
TMK (2) 2-3-8:5. The subdivision is called the “Kulamalu Subdivision”, Maui County
Department of Public Works and Waste Management LUCA No. 2.2338) (the “Pending
Subdivision”), and proposes to subdivide the land into five parcels, designated as follows:

(i) Lot 1, 9.862 acres
{ii) Lot 2, 3.139 acres
(iii) Lot 3, 29.300 acres
(iv) Lot 4, 89.398 acres
(V) Lot 5, 173.009 acres

Said five parcels are described on the plan attached to this agreement as Exhibit A.

B. When all governmental approvais are obtained for the subdivision, including
final subdivision approval by Maui County Department of Public Works and Waste
Management (collectively the “Approvais”}, Parcels 2, 4 and 5 will be owned by Kulamalu
(collectively the “Kulamalu Parcels™). In addition, SSP owns other land nearby, identified
as TMK (2) 2-3-9:39, on which certain developments are planned, and which if acquired
by Kulamalu shall be deemed to be inciuded within the term “Kulamalu Parcels™ for all
purposes hereunder.

C. Kulamalu has separately entered into an agreement with Hawaiian
Comrnercial and Sugar Company {a division of A&B-Hawaii, Inc.) and East Maui lrrigation
Ltd. {collectively “HC&S”} under which A&B-Hawaii, Inc. will provide the necessary right-
of-entry and easement rights to permit Kulamalu to develop a new well on TMK (2) 2-7-
15:34 in the area known as Huluhulunui Gulch at Kaupakatua Road in the general location
described in Exhibit B hereto, and the dedication of the completed well facility to the
Board. This project, together with the well, pump, tank (if needed}, electrical power,
pipes, pump control tank and other necessary appurtenances is collectively called the
“Well”. Hydrologist's reports indicate a probability that the Well will have a high-quality
yield in excess of the water service needed for the long-term development of the Kulamalu

//"
KAHULUIT26030\T\21170.1\TOW 1 / 36



Parcels. Kulamalu is willing to accept certain risks inherent in committing to, and funding,
a project of this kind for the benefit of both Kulamalu and the Board.

D. Kulamalu has plans for the development and resale of the Kulamalu Parcels
for various uses, including school development, multi-family units, singie-family units,
commercial facilities and other uses, which will require estimated potable water service
of 523,130 galions per day in the aggregate, when the Kulamalu Parcels are fully
developed {collectively calied the “Required Kulamalu Capacity”). These estimated needs
are based on (i} the projected development and use densities described in Exhibit C
attached hereto (it being understood that such uses and densities may change as actual
deveiopment proceeds); and (ii) the standards for water use applicable to various types
of uses as set forth in the Board's current regulations and standards. Said developments
are in accordance with the existing and/or proposed Community Plan for the Upcountry

area.

E. The Board has indicated that the Board has insufficient source, transmission
and storage capacity available in the upcountry area at this time to provide the Required
Kulamalu Capacity and that additional water facilities must be established consistent with
the Community Plan for the Upcountry area. Kulamaiu is willing to participate with the
Board in the design and construction of additional storage and transmission facilities and
to provide to the Board additional source facilities at this time provided that it can be
assured that certain allocations of water service will be available to Kutamalu for its
projects on the Kulamalu Parcels.

F. The Board has determined that the public interest will be protected and that
the needs of the Board for additional source, transmission and storage capacity for
upcountry water needs will be served by the Board's accepting Kulamalu’s participation
in the development of a storage and transmission line project and Kulamalu’s development
of the Well. Said participation would be in the form of (a) either a lump-sum payment for
the storage and transmission facilities {with a contingency to cover possible cost overruns)
or construction by Kulamalu followed by dedication to the Board and the Board’s
reimbursing for its share, plus {b) Kulamalu’s construction of the Well and dedication of
the Well to the Board, all in accordance with the terms and conditions of this Agreement.

G. In light of the foregoing participation and Kulamalu’s agreement to proceed
immediately to develop the Well and in light of the extended period for future development
of the Kulamaiu Parcels and the SSP Parcels, the Board has determined that it is
reasonable and in the public interest to establish certain agreed credits and allocated
capacity for future use by SSP and Kulamalu and an extended period of reservation for
those credits and capacities. The Board’s finding is based in part on certain unique factors
present in this situation, including the Board's need for additiona! upcountry source and
storage facilities and Kulamalu's willingness to immediately fund the development of the
Well, pay for it with cash at this time notwithstanding its extended development schedule
and other factors deemed by the Board to be relevant and unique to this circumstance.

KAHULUIT\Z6030A1\21 170, 1\TOW 2
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N H.  The parties desire to set forth all of the terms and conditions of the
foregoing matters in this Agreement.

1. The term “Director” means the Director of Water Supply. The term “Board”
may mean the Director if and to the extent the Director is authorized to act for the Board
by rule or vote. The term “Department” means the Department of Water Supply. The
Director, Board and Department are entities defined in Chapter 8 - 11 of the Maui County

Charter.

Now therefore, in consideration of the mutual promises and benefits of the parties
hereto it is hereby understood and agreed by and between the Board and Kulamalu as

follows:
A. CONSTRUCTION OF STORAGE TANK AND TRANSMISSION LINE.

- 1. Construction Participation. The Developer and the Board will participate with
each other in the construction of the following improvements: (a) a storage tank, the size
of which will be determined by the Board, but which in all events will have a capacity of
not less than 350,000 gailons, together with the tank site and appurtenances and land
acquisition (collectively the “Storage Improvements”); and {b) a 12-inch transmission line
{together with necessary easement rights) originating from said tank extending to Five
Trees Intersection and running up the Lower Kula Road to the mauka boundary of

\_ Kulamalu’'s Property {(collectively the *Transmission Improvements”).

Within 20 days after this agreement is signed by both parties, the Board will notify
Developer in writing (by certified mail, return receipt requested) as to whether the Board
desires to increase the capacity of the Storage Improvements. Within 45 days after
receiving said notice, Developer will notify the Board in writing (by certified mail, return
receipt requested) if the Developer elects option B below (which election shall be
irrevocable). If Developer shall have failed to elect option B by the end of said 45-day
period (or such extended date as may be agreed on in writing by the Director and the
Developer), option A shall automatically become effective. Then the parties will proceed
under the applicable option in accordance with the provisions set forth below:

{a) Option A: Within 30 days after option A shall become effective, Developer
will pay to the Board, in cash, the sum of $1,887,600. This amount is
based on the list of improvements and facilities and estimated cost amounts
listed in Exhibit D attached hereto together with a reasonable contingency
for possible cost overruns (the “Contingency”).

All direct costs of designing and constructing the Storage and Transmission
improvements under option A, including a 350,000 gallon tank, and
including costs of acquiring the necessary land and easement rights are
herein called the “Storage and Transmission Costs.”

C\
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The Board will proceed promptly and with due diligence to acquire the land
for and to construct the Storage and Transmission Improvements, and said
improvements will be completed and operational by the end of 36 months
from the date the funds are paid as provided above; provided, however, that
said 36-month period shall be extended to accommodate delays beyond the
Department’s reasonable ability to foresee and control, including but not
limited to Acts of God or administrative actions or litigation commenced by
any person seeking to block or delay development of said improvements or
pursuant to any administrative or judicial order relating to the development
of the Developer’s property.

Attached as Exhibit D is a list of all of the agreed items comprising the
Storage and Transmission Improvements with the estimated Storage and
Transmission Cost calculations on which Developer's cash payment is
based. The actual costs of the Storage and Transmission improvements,
including land acquisition, design costs, construction costs and other costs
will be shared by the parties in the following proportions: (a) the developer
shall be responsibie for all of the Transmission Costs; plus the cost of land
required for a 350,000 gallon tank; plus a fraction of costs to design and
construct the tank and appurtenances, the numerator of which shall be
350,000 and the denominator shall be the total expanded capacity of the
storage tank {the “Developer’'s Share”); and (b) the Board shall be
responsible for the cost of the increase in land area needed to accommodate
the larger tank, plus a fraction of costs to design and construct the tank and
appurtenances, the numerator of which shall be the total actua! capacity of
the storage tank in excess of 350,000, and the denominator shall be said
total actual capacity (the Board’s Share”). For purposes of the above
formula, the “Transmission Costs” include all the costs of designing and
constructing the 12-inch transmission line and the cost, if any, of acquiring
necessary easement rights.

Notwithstanding the foregoing, if the Board shall not have eiected to
increase the size of the tank as provided above, the Board’s Share shall be
$-0- (except as provided below}.

If the Developer’s Share after completion of the project exceeds the costs
on Exhibit D, said excess will be paid out of the Contingency. If after
completion of the project the total actual Developer’s Share is less than the
estimates set forth in Exhibit D in the aggregate, the Board shall not be
obligated to refund said savings to Developer, except that the Board will
refund to Developer the Contingency if and to the extent it shall not have
been used to fund cost overruns as provided above. The Board will be
responsibie for the Board’s Share plus any part of the Developer’'s Share in
excess of the Contingency; provided, however, that if the Developer’ Share
shall exceed the Developer’s lump sum payment as provided above plus the
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Contingency, the Director shall notify Developer in writing of said excess
when it shall be known to the Board, and Developer wili elect either (a) to
pay said excess or (b} to accept a reduction in the amount of storage
capacity, expressed in gallons, reserved for Developer under Section 2
below {the amount of said reduction being a fraction of 350,000, the
numerator being that portion of the Developer’'s Share in excess of the
Contingency and the denominator being the tota! actual amount of the
Developer's Share including said excess. Any such payment, if elected
under (a), shall be made within 60 days of Developer's receipt of said
written notice from the Board. If payment is not made by 60 days, then
Developer’s credit will be reduced by the Board under clause (b} above.

(b} Qption B: Within 60 days of electing Option B, the Developer will provide
a bond or letter of credit to the Board in the amount of the estimated
Developer’s Share {defined above) of Storage and Transmission Costs (the
“Bond”}, and the Board and Developer will execute an agreement
substantially in the form attached as Exhibit E {the “Developer Construction
Agreement”). The Developer Construction Agreement wili provide that the
Developer will construct the Storage and Transmission Improvements and
that the Board will reimburse the Developer for the Board’s Share. The
parties will then proceed to perform their functions and obligations under the
Developer Construction Agreement.

if the Board shall have elected to increase the size of the Storage tank to
500,000 gallons or greater, the parties agree that Section 7 of the
Developer Construction Agreement will be changed to read in the form
attached as Exhibit E-1, instead of the form of that section contained in the
body of the Agreement in Exhibit E.

2. Allocation and Reservation of Storage Capacity. In consideration of the
payment set forth in Section 1 above {or in consideration of the Developer providing the
Bond and executing the Developer Construction Agreement), the Board will allocate and
reserve storage capacity of 350,000 gallons (the “Storage Credits”} for the exclusive use
of Developer on the Kulamalu Parcels located above 1,320 feet of elevation, and its
respective affiliates, assignees and future developments on the Kulamalu Parcels. The use
by Kulamalu of the storage capacity allocated to it in the preceding sentence will not
require the payment of any impact fee or assessment under Chapter 8 of the Board’s rules
and regulations or otherwise chargeable by the Board in the nature of a storage
development fee, reimbursement or similar charge relating to the Board’s development of
storage facilities. The allocation and reservation of Storage Credits will not be construed
to require the Board to provide actual water service until the Storage and Transmission
Improvements are completed.

3N Allocation _and _Reservation of Transmission Capacity. in further
consideration of the payments (or Developer Construction Agreement and Bond} as set
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forth in Section 1 above, the Board will allocate and reserve for the use of Developer and
its respective affiliates, assignees and future developments on the Kulamalu Parcels, a
credit (the Transmission Credits”) against future water service development fees based
on the total cost paid by Developer 1o pay for the engineering, acquisition and
construction of the Transmission Improvements. Said credit shall be the actual costs to
Developer thereof, expressed in dollars. Said credit is presently estimated at $814,000
and is computed as detailed in Section B of Exhibit D {but will be based on actual costs
incurred). Said credit wili be increased by any portion of the Contingency actually spent
by the Board attributable to the Transmission Improvements. Developer shall apply said
credit against its obligations to pay water system development fees attributable to the
Board's {or Developer’s) development of transmission facilities as and when water service
is requested to provide the required Kulamalu Capacity. The water meters which may be
obtained for said credit shall be based on the Board’s fee schedule in effect at the time
the service is requested as the development of the Kulamalu Parcels shall proceed. If at
the time of any request for service the Board does not have a rule in effect which requires
the payment of a specific water system development fee which is attributable to the
Board’s development of transmission facilities, Developer will be entitled to apply said
credit against any other fees or exactions of the Board which are assessed as a condition
of providing water service under its rules and regulations in effect at that time. Said credit
shall continue in effect until it shall be fully applied by Developer.

4. Existing Credits for Existing Facilities. The Board acknowledges that existing
water system development improvements and fee credits exist for the benefit of the
Kulamalu Parcels which were inciuded in the planned service area for storage and
transmission improvements previously developed as part of the Pukalani development.
Said existing credits consist of 81.000 gallons of storage in the existing on-site 850,000
gallon tank {remaining after allocating 1,000 gallons per lot to the 759 lots atready
developed) together with appurtenant transmission improvements. {The foregoing is
subject to confirmation by the Director.)

B. DEVELOPMENT AND DEDICATION OF WELL

1. Within 60 days after the signing of this Agreement, the Developer will
provide to the Board a bond or letter of credit issued by a surety or bank authorized to do
business in the State of Hawaii and acceptable to the Director (the “Well Bond”) in the
amount of $1,847,890 which is the estimated cost of engineering, drilling, developing and
equipping the Well, including all pumps, pipes, electrical power, pump control tank and
other appurtenances to make the Well operationa! to deliver water into the Board’s
system. The Well Bond will secure the Developer's obligation hereunder to construct,
complete and equip the Well at no cost 10 the Board by the end of 36 months from the
date of this agreement, or such later date as shall be agreed on by the Board and
Kulamalu. The Well Bond will have an expiration date of one year plus two one-year
automatic extensions shown on Exhibit D-2. Said estimated costs are shown on Exhibit
D-1 and include a contingency; and the form of Weil Bond is attached as Exhibit D-2 {with
any changes as may be required or as shall be approved by the Director and Corporation
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Counsel). The actual amount of ali of said costs which shall be incurred through the end
of construction and dedication of the Well to the Board, are herein collectively calied the
“Well Costs”. The Director and the staff of the Board will, after execution of this
Agreement, review the estimated Well Costs and will notify Developer if in their opinion,
they are underestimated; and the amount of the Well Bond will include any increase so
determined by the Director and the staff.

The Developer has engaged Austin, Tsutsumi & Associates, Inc., a registered
Hawaii engineer, to perform all of the design and engineering work on the Well and to
prepare the plans and specifications for the project. The plans and specifications shall be
subject to the review and approval by the Director and shall comply with all applicable
laws, rules, regulations and standards.

Upon approval by the Director of all plans and specifications, the Developer will
proceed promptly and with due diligence to perform all necessary tasks to develop the
Well, including but not limited to the following, ail at no cost to the Board:

{a) Obtain all design and construction engineering services.

(b Document and conclude all necessary arrangements concerning the tand
acquisition.

{c) Obtain all necessary contracts with third parties for the development,
construction and equipping of the Well.

{d) The Developer will obtain the prior written approval of the Director of all
material changes in or deviations from approved plans and specifications.

{e) The Developer will be responsible for obtaining all necessary governmental
approvals {and the Board and Director will provide reasonable cooperation
as needed).

{f) Developer will perform all trials and tests necessary to render the Well

operational and to conform and document the quality and quantity of the
Well water production and capacity.

{g) Developer will obtain all Department of Health approvals to put water into
the Board’s system.

2. Inspections and Progress Meetings. The Director and his staff will make

periodic inspections of the project as needed.

3. W@M&h&m Upon completion of construction
of the Well and upon the Well becoming operational after all necessary trials and tests are
completed, the project engineer will notify the Director; and the Director and staff will
promptly inspect the completed Well and all test results. Within 30 days after receiving
said notice, the Board will accept ownership and operation of the Well together with all
appurtenant fand rights. If upon its inspection the Director shall determine that the project
is not completed as agreed, the Director will immediately notify the Developer of the
reasons for said non-approval in sufficient detail to enable the project manager, the
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genera!l contractor and the parties to correct all material deficiencies. Upon the Director
receiving notice that such deficiencies are corrected, the Director will promptiy reinspect
the Well with the objective of completing the process and the Board’'s acceptance
efficiently and within the shortest reasonabie time.

Upon the Board’s acceptance, the Developer will provide a written warranty and
bond against all defects in workmanship and materials which shall run in favor of and be
enforceable by the Board from and after the Board’s acceptance, for a period of one year
from the date of the Board’s acceptance of the general contractor's work.

From and after the Board’s acceptance, the Board will own, operate and maintain
the Well for its own use and at its own expense.

4. Eorm of Dedication: Title. The Board will accept the dedication of the Well
Site in the form of an assignment of an easement granted by A&B-Hawaii, Inc., in the
form attached as Exhibit F. Title to the easement and easement area shall be free and
clear of liens and encumbrances {except the terms of the easement itself and any other
matters which would not have any adverse effect on the Board's operation, use and
enjoyment of the Well and its output).

5.  Allocation and Reservation of Source Capacity. In consideration of the
foregoing, the Developer will receive an aliocation and reservation of source capacity from
the Board’'s sources serving the Upcountry area {called the “Source Credit”} for the
exclusive use of Developer and its affiliates, assignees, and future developments on the
Kulamalu Parcels or other land which may be acquired by the Developer which shall be
served by the Board’s Haiku or Upcountry water systems. The use by the Deveioper of
the Source Credit to be allocated under this paragraph will not require the payment of any
impact fee or assessment under Chapter 8 of the Board’s Rules and Regulations or
otherwise chargeable by the Board in the nature of a source development fee,
reimbursement of similar charge {over and above payments and dedications required by
this Agreement). The amount of Source Credit shall be determined and provided as set
forth in the following subparagraphs:

{a) The final amount of Source Credit will be determined when the Well is
completed, fully tested and operational.

(b) If the water is potable {according to State of Hawaii Department of Health
standards), the Board will use the water for the Board’s Haiku or upcountry
water system; and the amount of Source Credit shall be the amount,
expressed in gallons, equal to 0.45 times the installed pump capacity. This
formula conforms to the Board’s operational standard now in general use.

(c) If the water is non-potable and may be pumped into the Wailoa Ditch
system for use by the Board for customers of non-potable water or for the
Kamole treatment plant, the amount of Source Credits will be determined by

KAHULUI1\26030\1\21170. WTDW 8

) o -



C

{d)

computing the credit under (b} above and then reducing it (but not
increasing it) to refiect the difference in capital cost between the non-
potable water and the Board’s potable water produced by the Kamole
treatment piant. More specifically, the amount determined by the formula
in {b) above will be multiplied by a fraction, the numerator of which will be
the “per gallon non-potable cost” {defined below) of the water from the Well
and the denominator will be 2.26 (which is the estimated capital cost per
average daily gallon of production of the Kamole treatment plant including
upgrades presently pending plus an allocated portion of the cost of
increasing the Board’s upcountry reservoir capacity). The “per gallon non-
potable cost” shall be determined by dividing the total actual Well Costs by
the estimated average daily production capacity of the Well {i.e., 0.45 times
the installed pump capacity).

Notwithstanding the foregoing, the minimum Source Credit allocated to
Developer shall be 290,000 gallons (average daily use); and said allocation
shall become effective at the time the Developer provides to the Board the
Well Bond. If the actual Source Credits determined under subparagraph (a)
through (c) above shall exceed said 290,000 galtons, then the total
allocation of Source Credits shall be increased accordingly, effective at the
time of dedication. If, however, the actual credits computed under said
subparagraphs (a} through (c) shall, for any reason, be less than said
290,000 gallons (if, for example, the tested chlorides in the water are 100
high to permit the reasonable use of the water in either the Board’s Haiku
domestic water system or the Wailoa Ditch or if other causes occur beyond
Developer’s control) the Source Credits will not be reduced, but the
Developer will compensate the Board for the amount of shortfall in one or
more of the following ways:

(i) If the Developer has unused Source Credits (relating to sources in
the upcountry or Haiku systems) from any other development or
agreement with the Board which are not then designated for use, the
Developer will apply those credits to the shortfall.

i) If the Developer has insufficient unused credits under (a), the
Developer will make up the difference by a cash payment to the
Board equal to the Board's normal water system development fee
{source component) in effect at that time in an amount sufficient to
make up the shortfall.

(iif) In the Board’s discretion, the Board may accept compensation which
the Developer may offer in some other form, consistent with the
Board’s rules and regutations, such as the Developer’'s acquisition or
development of other source capacity for the Board’s use in the
Board’'s Haiku or Upcountry water systems.
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(iv) The Developer’'s Well Bond shall secure the Developer’s obfigations
under this subparagraph {d) .

(v) The choice of the above remedies shall be proposed by the
Developer, but the Board will make the final decision as to how the
Developer will resolve said shortfall under one or more of the above
options.

C. GENERAL TERMS AND CONDITIONS

1. an The Storage and Transmission Credits shall
not be assignable in whole or in part by Kulamalu for use in connection with the
development or use of any land other than Kulamalu Parcels. The Source Credits may be
used for the development of the Kulamalu Parcel and any excess not needed therefor may
be assigned for use by any property served by the Board’s Haiku or Upcountry water
systems below the elevation of 2,000 feet (i.e., the system served by the Maluhia tank
and the Wailoa Ditch). Whenever Kulamalu desires 10 use any credits hereunder or
allocate said credits specifically to a portion of, or development within a property,
Kulamalu will notify the Board by means of a signed statement in substantially the form
attached as Schedule G. The amount of Storage Credits and Source Credits which will
be applicable to any proposed devetopment will be determined upon consultation with,
and will be approved by, the Director based on (a) the estimated average daily use of
water by the development, in gallons, and (b) the Department’s normal standards and
practices for estimating and allocating water use.

Nothing in this Agreement shall be construed as obligating the Board to provide
Storage, Transmission of Source Credits to Kutamalu or any other person in excess of the
credit specifically provided for in this Agreement. i

The Storage, Transmission and Source Credits provided for in this Agreement shail
be used by Kutamalu, by the fifteenth anniversary of this Agreement. The term “used”
shall mean in each case the submission to the Department of Water Supply of a request
for installation of a water meter for water service. Said 15-year period is subject 10
extension by the Board upon good cause being shown to the Board.

2. Eemm_s_ub_dmﬂm_&mmd Pursuant to Board Rule §2-12, the Board has
determined the Pending Subdivision, as set forth in Recitals, section A., will properly serve
the public with water and fire protection without full and strict compliance with the
Board's rules and regulations, that the public interest will be adequately protected by
approving the Pending Subdivision pursuant to the terms of this Agreement, and that the
pending Subdivision is not contrary to the intent and purpose of the Board's rules and
regulations. Based on the foregoing the Board hereby approves the Pending Subdivision.
The Director will promptly notify other appropriate county agencies of this determination.
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3. lpitial Water Service. The Water Director will, simultaneously with the
Board's execution of this Agreement, execute and deliver to Developer the “will serve”
letters in the forms attached hereto as Exhibit H. The capacity described in said letters
if and to the extent actually used, shall be debited against the reserved aliocations of
storage transmission and source capacity under Sections A.2, A.3 and B.5 above, in
accordance with the procedure outlined in Section C.1 above.

4, Assignability. Subject to Section C.1 above, the parties agree that all rights,
interests and allocations of Kulamalu may be freely assignable, without the Board’s
consent to future purchasers, lessees, developers or other persons who may acquire any
interest in the Kulamalu Parcels. Also, Source Credits may be freely assignable without

the Board’s consent to other developments served by the Board’s Haiku or upcountry
water system’  belew e cleuation o 2,000 Feet (e, The system served by the

malelan - anic And e w o lea Jf\'cb\)
5. Attorney's Fees. If any legal action shall be brought by a party to enforce

or interpret any portion of this agreement or 10 redress any breach by the other party, the
prevailing party shall be entitled to recover its reasonable attorney’s fees and costs.

6. wﬂum_ixmﬂn—ﬂmmm . Kulamalu hereby
acknowledges that it shall not be entitied to any reimbursement right for main line
extension under Section 2-6(c} of the Board’s rules and regulations by virtue of the
Storage and Transmission improvements.

7. Assignees and Successors. Except as otherwise specifically provided in this
Agreement, this agreement shall inure to the benefit of and shall be binding upon the
parties hereto and their respective successors and assigns. The terms “Kulamalu” and
“Board” herein shall include their respective successors and assigns.

8. Governing Law. This agreement shall be governed by the faws of the State
of Hawaii.

9. No Waiver. No failure by any party to insist upon strict performance by the
other party of any of the terms and provisions of this agreement shall be deemed to be
a waiver of any such terms or provisions or of the other parties obligation t0 comply with
such terms or provisions; and notwithstanding such failure, each party shall have the right
thereafter to insist upon the other party's strict performance of such terms and provisions.
Any waiver of the terms of this agreement shall not be effective unless given in writing.

10. Amendments. This agreement may not be amended unless mutually agreed
to in writing and signed by the parties hereto.

11. Notices. All notices or other communications given by either party hereto
shall be deemed to be duly given and received by the other party by the earlier to occur
of (a) actual receipt by a duly elected or appointed officer, director or authorized employee
of said other party, either by mail, courier, hand delivery or facsimile transmission, or (b) 3
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business days after having been deposited in the United States mail postage prepaid sent
by registered or certified mail (whether or not actually received by the other partyl,
addressed to the other party at the address set forth at the top of this agreement, or 10
such other address as such other party may have given notice of to the sending party in
accordance with the foregoing provision.

12. No Third-Party Beneficiary. No third-party beneficiaries are intended to be
created by this Agreement or by any of the terms hereof. No person or entity other than
Kulamalu or the Board, their successors of assigns, shall be entitled to claim any rights
under, or to enforce any of the provisions hereof.

13. Counterparts. This agreement may be executed in counterparts, and said
execution shall have the same effect as if all parties executed the same original copy
hereof. Either party shall be authorized to combine all signed original pages and notary
acknowiedgments within a single copy of this document for purposes of recording in the
State of Hawaii Bureau of Conveyances and submission to any tribunal in any proceeding.

14. Authority of the Directof. The Director is authorized to execute any
document relevant and necessary to carry out the terms of this Agreement in behalf of
the Board. However, before any document resulting in the expenditure of funds
contemplated pursuant to this Agreement is executed, the Board must first appropriate
those funds, either in its annually adopted budget or an amendment thereto.

Executed as of the day and year first above written.
KU%M:E;NC. /é
By ﬂ W '

tts 67“-5-5‘ Q NN1¢

(Kulamalu)

BOARD OF WATER SUPPLY

By Moare Lommsnrs
MARIE KIMMEY @)
its Chairperson

Approved as to formfand legality:

e QJ v/__':_—-—\
GARY 87 ZAKIAN,
DEPUTY CORPORATION COUNSEL

County of Maui
TDW:cs/20574.1/031996
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STATE OF HAWAII )
} 8S.

COUNTY OF MAUI

On this &/st+ day of Mavreh . 19% , before me personally
appeared Cyervett-R Dowling _, to me known, who being by me duly sworn, did say
that fe. is the Peaden? of KULAMALU, INC., a Hawaii corporation, and that said
instrument was signed in pehalf of_said corporation by authority of its Board of
Directors, and the saidﬂergﬂ"l?fhg/mg acknowledged said instrument 1o be the free

act and deed of said corporation.
&WW

(é\ Notary Public, in and for said County and State

#/15 (58

My commission expires:

147
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STATE OF HAWAIL )
} SS.
COUNTY OF MAUI )

On this /% day of YiLaret , 1996, before me personally appeared
MARIE KIMMEY, to me known, who being by me duly sworn, did say that she is the
chairperson of the BOARD OF WATER SUPPLY of the County of Maui, a political
subdivision of the State of Hawaii, and that the seal affixed to the foregoing instrument
was signed and sealed in behalf of said BOARD OF WATER SUPPLY, and the said MARIE
KIMMEY acknowledged said instrument to be the free act and deed of said BOARD OF

WATER SUPPLY.

\3 Notary Public, State of Hawaii

414 (58

My commission expires:
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- List of Exhibits

Plan of Pending Subdivision

Location of Well

Statement of Projected Developments and Uses

List and Costs of Storage and Transmission Improvements, with Contingency.
Estimated Well Costs

Well Bond and Form of Payment Demand

Optional Agreement for Construction of Storage Tank and Transmission Line
Optional Section 7 of Exhibit E

Form of Grant of Easement

Form for Exercising and Accounting for Credits

“Will Serve” Letter
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LAMALU EXHIBIT "C"

.ated Water Use by Land Division
lar-96 PerUnit Total
Water Water

Description Lot Area Density Units Use Use
i-family 1 7.18 13 93 560 52,270
le-family 2 8.25 4.1 12 600 7,200
le-family 5 5.14 41 10 600 6,000
le-famity 7 34 4.1 139 600 83,640
lle-family 8 37 4.1 152 600 91,020
n Space/S. Family 10 10 1 10 1,700 17,000
416 257,130
arly 8A 5 13 65 560 36,400
nmercial 8B 216 178,000 140 24,920
k ac 15.7 1,700 26,690
slic/Quasi-Public aD - 4.7 1,700 7.890
ool 11 100 500 60 30,000
126,000
allocated 140,000
al Estimated Kulamalu Water Requirement 523,130

fam=s e =
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et Exhibit D

Estimated Cost of Storage and Transmission improvements

A. Costs to Construct a2 350,000 Gallon Storage Tank
1. Land Acquisition Cost - Tank Lot {24,000 sq. ft.):
2. Land Acquisition Cost - Access Esmt.
(23,250 sq. ft.):

3. Cost of Engineering:
4. Construction Costs:

a. 350,000 gal. tank w/ appurtenances

b. Site work:

B. Costs to construct a 127 transmission line
1. Cost of Engineering
2. Construction Cost:
a. 8000 LF of 12" w/l:

Cw=Contingency (10%)}

Grand Total:

KAHULUIT26030\\21170.1\TDW

$ 50,000.00

$ 25,000.00
$ 75,000.00

$680,000.00
$ 72.000.00

$ 74,000.00

$740.000,00

$ 902,000.00

$ 814,000.00
$ 171.600.00

$1,887,600.00

/
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4iBIT "D-1"

imated Well Costs
i Construction Including Drilling, Casing, and Testing $825,000
np Instaliation $230,000
atrol Tank $150,000
5ster Pump and Piping $80,000
site Electrical $175,000
‘site Electrical $125,000
gineering $94,900
ntingency (10%) $167,990
TOTAL $1,847,890
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, 19

Board of Water Supply
County of Maui {*Beneficiary”)
200 South High Street
Wailuku, Maui, Hawaii 96793

Re: mﬁummﬂ&hhgﬁﬂmﬂﬁ-wﬂm
Dear Board of Water Supply:

We hereby establish in your favor our irrevocable standby Letter of Credit No.
96-025 available by negotiation of beneficiary’s drafts at sight drawn on us up to the
Aggregate Amount of U.S. § for the account of Kulamalu, Inc. (“the
Developer”), accompanied by a signed statement executed by the Director of the
Department of Water Supply, County of Maui, in the form and content of the
unexecuted statement attached hereto as Schedule 1 and made a part hereof.

Partial drawings permitted.

It is a condition of this Letter of Credit that it shall terminate one year from the date of
this letter; provided, however, that it shall be automatically extended without
amendment for up to two additional periods of twelve (1 2) months each from

, 19___, as the case may be, unless at least thirty (30} days prior to its
expiration date we notify you in writing by certified mail to the above address that we
elect not to extend its expiration date. Upon your receipt of such notice, you may
draw hereunder, by means of your draft at sight drawn on us up 10 the aggregate
amount of this Letter of Credit less previous drawings, if any, accompanied by this
Letter of Credit and amendments thereto, if any.

Drafts drawn under this irrevocable standby letter of credit will be submitted by
written demand for payment in the form attached as Exhibit 1.

The undersigned hereby engages with drawers and/or bonafide holders that
drafts drawn and negotiated in conformity with the terms of this letter of credit will be
duly honored if presented att our branch at , Wailuku, Hawaii on or
before its expiration date, or future expiration date as herein before mentioned.

This letter of credit is subject to the “Uniform Customs and Practice for
Documentary Credits” (1993 Revision) International Chamber of Commerce Publication

No. 500.
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Schedule 1

Written Demand for Payment

Drawn under standby Letter of Credit No. dated , 1996.

Kutamalu, Inc., of 1997 E. Main Street, Wailuku, Hawaii 96793, has failed to
perform its obligations under Section C-1 of the Agreement Concerning the
Construction of Storage Tank, Transmission Line and Appurtenances, and
Development of Well dated March , 1996, between the Board of Water Supply
of the County of Maui and Kulamaly, Inc. in that Kulamalu, Inc. has-failed to complete
construction and dedication of a well for the benefit of the Board by the time required
in said agreement. The Board of Water Supply hereby draws on the Letter of Credit in
the amount of $ which will be used to complete construction and dedication
of said well or if well development has not commenced, to fund other source
development as part of the Haiku and upcountry water systems of the Board of Water

Supply.

Dated this day of

DIRECTOR OF WATER SUPPLY,
COUNTY OF MAUI

TDOW:cs/21193.1/031896



EXHIBIT "E”

Agreement Concerning the Construction of a
Gallon Storage Tank, Transmission Line
and Appurtenances

This Agreement is made this ___ day of , 199__, by and
among the BOARD OF WATER SUPPLY (“BWS”) and KULAMALU, INC., a Hawaii

corporation, (the “Developer”).

RECITALS:

1. Developer is developing 2 project in Kula, Maui, which will require the
construction of certain offsite water system facilities as part of BWS's public water
system. BWS has a need for additional water system facilities in the Kula area.
The Developer needs 350,000 gallons of storage capacity pius a 12-inch
transmission line from the storage facilities to the boundary of developer’s lands
(the “Project”}. The BWS has requested that the storage capacity be increased to

gallons.

2. Section 2-2 {Reservoirs) of the Rules and Regulations of BWS provides
that when a subdivider is required to install a reservoir together with
appurtenances, of greater capacity than is necessary to serve his subdivision, BWS
shall share the cost with the Developer.

3. BWS and Developer desire to cooperate in the construction of the
project.
4. The term “Director” means the Director of Water Supply, acting in

accordance with the BWS"s rules, regulations and authorizations. The term “BWS”
may mean, in any particular instance, the Director if and when the Director is
authorized by the BWS or its Rules to act in said instance.

AGREEMENT

NOW THEREFORE in consideration of the mutual promises and benefits of
the parties hereto, it is hereby understood and agreed by and between BWS and the
Developer as follows:

1. Design and Engineering. The Developer has engaged at Developer’s
expense Austin Tsutsumi & Associates, Inc., a registered Hawaii engineer, to
perform all of the design and engineering work on the tank and inflow line and other
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appurtenances under a separate contract (the “Tank Engineering Contract”). The
plans and specifications for the project shall be subject to Director’s approval and
shall comply with all applicable laws, rules, regulations and standards. The costs of
designing the 12" transmission line from the tank to Developer’s land (the
«Transmission Line”) shall not be included in the Tank Engineering Contract, but
shall be provided by a separate agreement between Developer and Engineer and all
plans and specifications shall be subject to Director’s approval.

2. Acquisition of Land. Developer will proceed to acquire all of the land
and easement rights necessary for the Project. The parties agree that this will
necessitate the acquisition of additional square feet of land in the
tank site to accommodate the gallon storage tank over and above
the size of the tank site which would be required for Developer’s 350,000 galions
of storage. The Developer and BWS shall agree upon the increase in cost
attributable to said increase in land area, based upon the per square foot cost of the
tand acquired. Said cost increase is called the “Land Differential”. None of the
costs of land or easement rights for the Transmission Line shall be included in the
Land Differential.

3. Construction Cost. As soon as the final construction plans have been
completed by the Developer and approved by BWS, Developer will obtain firm bids
from one or more responsible contractors acceptable to BWS. The construction bid
and said additional cost information will be provided in detail and format acceptable
+o Director and shall be subject to review and approval by BWS. The total
construction cost of the tank and appurtenances as set forth in the bid {and as
subsequently changed pursuant to change orders approved by the Director) shall be
called the “Tank Construction Cost”. The “Tank Construction Cost” shall include
all related costs including contractor’s bonds, the post construction bond provided
under Section 6 below, builder’s risk insurance, building permit fees, ail of which
shall be payable under the construction contract(s) and also any necessary
construction supervision by the project engineer. All costs relating to the
Transmission Line shall be excluded from the term “Tank Construction Cost.”

4. Development Tasks. Upon approval by Director of all plans and
specifications and the initial Tank Construction Cost and the Land Differential,

Developer shall proceed to perform all necessary tasks in connection therewith such
as the following:

(8} Contract for the construction of the project.

(b} Provide construction management services and engineering
management services during the construction of the project.

KAHULUIT\S99\321010.1\TOW 2
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(c)  Obtain necessary land and easement rights for the tank site and
the transmission lines.

(d)  Apply for and process the subdivision to create a lot and the
necessary easements upon which the project will be located.

(e}  Submit to Director all construction drawings and construction
contracts for BWS's review prior to award of the contracts. The Director
and Developer shall each certify to the other that funds are available to pay
each party’s respective share in the costs of the project. Developer will
execute construction contracts for the tank construction in reliance on the
certification of funds by the Director.

(f) The Developer will not authorize any change order for the tank
construction without prior written approval of the Director, and, if
appropriate, an adjustment 1o the tota! construction costs.

5. Inspections and Monthly Progress Meetings. The Director will make
periodic inspections of the project as needed. The Director and Developer shall
meet at least once each month to review the progress of construction and to
approve necessary change orders.

6. WMM Upon receiving a notice from
the Project engineer that the Project is complete in accordance with approved plans
and specifications {except for punch list items which are the general contractor's
responsibility to correct) {the "Completion Notice"), the Director shall promptly
inspect the completed Project and within 20 days of receiving the Completion
Notice, and the submission and approval of closing documents, the BWS will
accept the ownership and operation of the tank, transmission lines, appurtenances,
tank site and all easement rights. f on its inspection the Director shall determine
that the project is not completed as stated in the Completion Notice, the Director
will immediately notify the project manager of the reasons for said nonapproval in
sufficient detail to enable the project manager, the general contractor and the
parties to correct all material deficiencies. Upon the Director receiving notice that
such deficiencies are correct, the Director will promptly reinspect the Project with
the objective of completing the process and the BWS's acceptance efficiently and
within the shortest reasonable time. At reasonable intervals during the course of
construction, the Director will inspect the work-in-progress and will notify the
parties of any noted deficiencies with the objective of facilitating the BWS's
acceptance on completion.

Upon the BWS's acceptance, Developer will provide a written warranty and
bond against all defects in workmanship and materials which shall run in favor of

KAHULUIT\999\321010.1\TOW 3 :
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and shall be enforceable by the BWS from and after the BWS's acceptance, for a
period of one year from the date of the BWS's acceptance of the general
contractor's work.

From and after acceptance the BWS will own, operate and maintain the
Project at its own expense.

7.  Payments by the BWS.

For purposes of this Section, the term “Project Costs” shall mean the costs
of the Tank Engineering Contract and the Tank Construct Cost; and the term “BWS
Share” shall mean a fraction, the numerator of which is the total storage capacity
of the tank, in gallons, in excess of 350,000, and the denominator of which is aid
total storage capacity.

The BWS will pay and reimburse to Developer an amount equal to the Land
Differential pius the BWS Share of the Project Costs in accordance with this
section. Payment by the BWS to Developer shall be made in two payments. The
first payment shall be made after the Contractor's Notice of Substantiai
Completion.™ After such notice is issued to Developer and after it is accepted by the
project engineer, Developer shall then calculate the total project cost actually paid
up to that time and obtain a certification of the same from the Contractor and the
project engineer. Developer shall then request partial payment from the BWS,
representing all of the Land Differential and the BWS Share of the then total Project
Costs. The BWS shall pay to Developer said partial payment within thirty (30) days
after the written request from Developer. Said written request will be accompanied
by Developer’s certification of Project Costs and the certification of the Contractor
(as to payment received) and the project engineer {verifying the then total Project
Costs), together with any requested back-up information relating to the land
acquisition.

The payment toward the total Project Costs will at that time not inciude the
BWS's proportionate share of any retainage held back from the Contractor by
Developer pursuant to contract documents and other costs relating to achieving
final compietion. After the Project has been accepted by the BWS, and
consistently with contract documents, and after Developer has paid the contractor
the remainder (retainage) of the contract price, Developer shall then request that
the BWS pay to Developer the second and final payment, the BWS's unpaid BWS
Share of all remaining total Project Costs. Said request will be accompanied by
certifications from Developer, the contractor and the project engineer, as stated
above under the first payment. The BWS shall pay Developer the remainder of the
BWS Share within thirty (30) days of the written request by Developer.

KAHULUIT\999\3\21010. \TOW 4
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g The BWS shall not be obligated to pay any portion of the design, engineering,
construction, land acquisition or other costs relating to the Transmission Line; and
the Developer shall be solely responsible for said costs.

8. Convevancge. The tank site and all easements will be conveyed to
BWS upon BWS's acceptance under Section 6 above by warranty deed, free and
clear of all encumbrances which would impair the BWS's use and operation of the
tank, transmission lines and appurtenances for their intended purposes.

9. Project Timetable. The parties shall proceed with good faith best
efforts to design, obtain all permits for and construct the Project within the shortest
reasonable time, having due regard for the timing of the needs of each party to
provide water service for its land development.

10. Effective Date. The obligation of the parties hereunder shall become
effective on the issuance of a notice to proceed to the contractor to construct the

project.

11. Approvals. The Director will, to the extent practicable, expedite the
review of all applications for necessary Director’s approvals of the Project.
Approval by any party shall not be arbitrarily or unreasonably withheld or delayed.

k" 12. Prevailing Party. If any action or proceeding by one party against
another is commenced relating to this Agreement, then the prevailing party shail be
entitled to payment of its reasonable attorney's fees and expenses incurred in such
action or proceeding.

13. No Third Party Beneficiary. No third party beneficiaries are intended to
be created by this Agreement or by any of the terms hereof. No person or entity
other than Developer or the BWS, their successors and assigns, shall be entitied to
claim any rights under, or to enforce any of the provisions hereof.

14. Notices. All notices and communications to a party shall be deemed
to have been duly given when committed to writing and sent by certified or
registered mail, return receipt requested, postage prepaid to the following address,
or transmitted by telecopier to the following fax number of the addressee (a
confirmation copy of which shail have been promptly mailed to the addressee:

If to Developer: Kulamalu, Inc.
1997 Main Street
Wailuku, Hawaii 96793

~ Fax No. (808) 242-2777
o Attention: Everett R. Dowling
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If to BWS: BWS of Maui
200 S. High Street
Woailuku, Hawaii 96793

Fax No. (808) 243-7951
Attn: Director

Any mailed notices or reports shall be deemed to be delivered two business days
following the date of mailing. Any notices or reports sent by telecopier shall be
deemed received at the close of the business day on which the telecopy
transmission was made.

15. Time is of the Essence. The parties agree that time is of the essence
of this Agreement.

16. Governing Law. This Agreement shall be governed and construed in
accordance with the laws of the State of Hawaii.

17. Amendment. This Agreement shall not be modified except by an
instrument in writing signed by all parties.

18. No Party Deemed Drafter. The parties agree that no party shall be
deemed to be the drafter of this Agreement and this Agreement shall not be

construed against any party by virtue of said party being the drafter of this
Agreement.

19. Severability. In the event any clause or provision of this Agreement
shall be held invalid the remaining clauses and provisions shall nevertheless remain
in full force and effect.

IN WITNESS WHEREOF, the parties have executed this Agreement the day
and vyear first above written.

BOARD OF WATER SUPPLY

By:

Its:

By:

Its:

KAHULUIT\S99\3\21010. 1\TDW 6

67~



“— APPROVED AS TO FORM KULAMALU, INC.
AND LEGALITY:

By

Deputy Corporation Counsel
County of Maui Its President

TDW:cs/21010-1/031696
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The following Section 7 shall be substituted in the Agreement Concerning the
Construction of a Gallon Storage Tank, Transmission Line and Appurtenances if
the total size of the storage tank, including the expansion elected by the Board of
Water Supply, is 500,000 gallons or more.

7. Payments by the BWS. For purposes of this Section, the term “Project
Costs” shall mean the costs of the Tank Engineering Contract and the Tank
Construction Costs; and the term “BWS Share” shall mean a fraction, the numerator of
which is the total storage capacity of the tank, in gallons, in excess of 350,000, and
the denominator of which is said total storage capacity.

The BWS will pay and reimburse to Developer the costs as follows:

(a) Land Differential. The BWS will pay and reimburse to the
Developer the Land Differential upon the Developer’s closing of its
acquisition of legal title, easement rights or other real property
interests comprising the storage tank site which will enable the
construction of the project on the site and the dedication of the
completed project and the site to the BWS in accordance with
BWS rules and regulations.

{b) Project Costs. The BWS will pay the BWS Share of all Project
Costs as and when those costs shall become due and payable
under the Tank Engineering Contract and under the construction
contract(s) for the storage tank and appurtenances. Each invoice
received by the Developer from the engineer and the contractor
shall be promptly provided to the BWS for review together with all
certifications received from the contractor{s} and the project
engineer. The BWS will promptly perform all inspections or
verifications needed on its part and will either pay its share of said
invoice within 20 days of its receipt of the invoice or, if the BWS
determines that such payment as requested is not due and payable
to the invoicer, or is otherwise improper, the BWS will not pay the
BWS Share {(or portion thereof) which is not due and will notify
both the Developer and the invoicer of the reasons, in reasonable
detail. The Director and the Developer agree to work together in a
cooperative manner and in mutual good faith in all aspects of
contract administration, with the mutual goal of pursuing the
work, payment and completion in 2 mutually beneficial manner, in
the shortest reasonable time and in accordance with all applicable
BWS rules and regulations.

KAHULUIN\G99\3\21038. 1\TDW
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LAND COURT SYSTEM REGULAR SYSTEM
After Recordation, Return by Mail (xx) Pickup { ) To:

TDW:cs/26030-1/212081.1/3/19/96

Lo

TMK No. (2)

GRANT OF EASEMENT

This Indenture is made this ____ day of , 199 ___ by and between
A&B-HAWAIL, INC., a Hawaii corporation, through its division Hawaiian Commercial
and Sugar Company, whose business and post office address is -822 Bishop Street,
Honolulu, Hawaii 96813 ({"Grantor") and the BOARD OF WATER SUPPLY of the
County of Maui, a political subdivision of the State of Hawaii, whose principal office
and post office address is 250 S. High Street, Wailuku, Maui, Hawaii 96793
("Grantee").

BACKGROUND STATEMENT:

1. Grantor owns that certain parcel of land situated at Kaupakalua, Maui,
Hawaii, described on Exhibit "A" attached hereto and made a part hereof (the
"Grantor’s land"}.

2. Pursuant to the Right-of-Entry Agreement dated March __, 1996,
) Kulamalu, Inc. developed a well on a portion of Grantor's land; and Kulamaiu, inc. has
agreed to dedicate the well to the Grantee.
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3. The Grantee has agreed to accept said dedication.

4, The purpose of this indenture is to establish an easement for the foregoing
purposes, subject to all of the following terms and conditions.

EASEMENT: For valuable consideration, Grantor hereby grants and conveys to
the Grantee an "Easement"” (defined below) over the "Easement Area” {defined below
and located on the Grantor's Land described in Exhibit A), upon and in accordance with
all of the following terms and conditions:

1.  Easement Defined. This easement shall include the following rights:

(@)  The right to construct, maintain, operate, repair and replace the
following facilities:

one water well together with appurtenant pipelines, valves, tank,
fences, security devices, electrical power lines, communication lines
and other facilities associated with the use and operation of said
well; and

{b) The right of pedestrian and vehicular ingress and egress and the
right to construct, operate, repair, maintain and replace a road or
driveway, as needed for the purpose of constructing, maintaining
and operating the facilities described in subparagraph {a) above; and

{c}  The right to discharge water from said well into the Wailoa Ditch in
a location and manner as approved by Grantor's affiliate, East Maui
Irrigation Company, Limited (YEMI"), subject to Section 8 below.

Grantee shall be solely responsible for all costs and expenses for the construction,
maintenance, operation repair and replacement of all of the foregoing facilities.

2. Easement Area_Defined. The Easement Area includes (a) the well site

described and located as set forth in Exhibit B attached hereto and made a part hereof
and (b) the area(s) for ingress, egress and pipelines described and located as set forth
on Exhibit C attached hereto and made a part hereof.

3. Title. This Easement is granted subject to all liens and encumbrances
{whether or not of record) affecting the Easement Area, none of which shall impair the
Grantee's use of the Easement for said purposes.

bl
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4, Responsibility. Grantee will at all times in connection with all uses or
actions within the Easement Area by Grantee or its agents and licensees, (a) observe
and perform all laws, ordinances, rules and regulations now or hereafter imposed by
any governmental authority which are applicable to the Easement and the Easement
Area: (b) not at any time make or suffer any strip or waste or unlawful, improper or
offensive use of the Easement Area; (c) keep the Easement Area reasonably clear of
litter and refuse; (d) keep and maintain the Easement Area in reasonably safe condition
and in good repair; {e) not permit the Easement Area 10 be used for any purpose other
than the purposes expressly permitted under paragraph 1 above; {(f)} compiete the
construction of all improvements, once begun, promptly and with due care and
diligence and free and clear of all fiens; (g) after compieting any work within the
Easement Area which shall disturb the surface of the ground, promptly restore the
ground to clean condition and even grade (other than improvements constructed above
the ground); and (h) indemnify, defend and hold harmless the Grantor and its lessees,
licensees, agents, employees, officers and directors against all claims, losses, liabilities
and expenses (including attorneys’ fees) which may be asserted by any third party or
suffered or incurred by Grantor {or its lessees, licensees, agents, employees, officers
and directors) and which shall arise out of any personal injury, death or property
damage occurring on Grantor's land and are the result of any acts or omissions of
Grantee or its employees, agents or invitees. All work wili be performed in accordance
with plans and specifications approved by Grantor, which approval will not be
unreasonably or arbitrarily withheld or delayed.

Nothing in this instrument shall be deemed to impose any duty or obligation on
Grantor to determine the adequacy or sufficiency of any plans and specifications, or
to ascertain whether Grantee’s construction is in compliance with the plans and
specifications approved by Grantor. Grantee will use due care and diligence in the
installation, alteration, replacement, maintenance, repair, operation and removal of its
said facilities and in the exercise of its rights hereunder; and it will at all times exercise
its rights hereunder at such times and in such manner as will not occasion any
interference with the business operations on, or cause any damage or injury to, the
balance of the Grantee's land, or to any lessees, licensees, agents, servants or

employees of Grantor.

5. Use of Easement Area by Grantor. This Easement shall be exclusive as 10
the well site described in Exhibit B, but shall be nonexclusive as to those areas
provided for access and utility services between the well site and the public road.
Grantee may at its own expense fence the well site and provide appropriate security.

B. Maintenance of Easement Area by Grantof. Grantor will not be obligated
in any way to maintain or improve the Easement Area of to maintain, safeguard or
repair Grantee's facilities within the Easement Area.

/67
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7. Construction, Bonding and Insurance. All of Grantee’'s construction work

shall be performed in accordance with all applicable governmental law, rules and
regulations, including those of Grantee. This includes the performance of all
construction work by appropriately qualified contractors, the provision of performance
and payment bond(s), and the maintenance of all insurance coverage for the duration
of any construction period. Grantor shall be named as an additional insured under all
insurance policies and bonds, including comprehensive general liability insurance and
such coverage shall be required in the bid specifications for the construction work.

8.  Operation: Discharge of Water into Wailog Ditch. The BWS will operate

the Well on a full-time basis {consistent with the BWS’'s normal daily pumping
management practices) to discharge water into the Wailoa Ditch or into the Haiku

domestic water system.

Grantor hereby grants permission to Grantee to discharge water from the Well
into Grantor’s Wailoa Ditch (in a location and manner to be approved by EMi), subject

to the following conditions:

(a} Grantee hereby agrees to indemnify, defend and hold harmless
Grantor, its affiliates, and their employees from any and all claims
{and all costs and expenses resulting therefrom, including
reasonable attorneys’ fees), including without limitation claims by
third parties for environmental or other liabilities and claims for
injury, damage or loss to person or property of the Grantor's
employees or agents, in any way arising out of or connected with
such discharge of water from said Well into the Wailoa Ditch
{including the entry of the Grantee's employees or agents onto
Grantor's property to carry out such discharge). Grantee
acknowledges that Grantor has made no representation or warranty
regarding the flow in the Wailoa Ditch, and in particular regarding
whether the flow is such as to dilute significantly the chioride level
of the well water. The Grantee also hereby releases Grantor, its
affiliates and their employees from any and all claims (and all costs
and expenses resulting therefrom, including reasonable attorneys’
fees) for injury, damage or loss to the Grantee's property, in any
way arising out of or connected with such discharge.

{b) Grantee shall provide Grantor with weekly written reports disclosing
the daily amounts pumped from the Well, discharge amounts from
the Well into Wailoa Ditch and the results of the water quality
monitoring described below.

{c) Grantee shall monitor on a monthly basis (or other periodic basis
acceptable to Grantor) the quality (including the chloride level) of

¥
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water from the Well and shall notify Grantor immediately if there is
a material change in the chloride level or if it has any reason to
believe the quality of the water is such that its use by Grantor may
damage Grantor's sugar cane or other crops, its hydroelectric power
plants or its mills. If Grantor has reason to believe, in its sole
discretion, that the quality of the Well water may damage Grantor's
sugar cane or other crops, its hydroelectric power plants or its mills,
then upon notice from Grantor, Grantee shall cease {or cause to be
ceased) the discharge of Well water into Wailoa Ditch immediately
until Grantor is satisfied that the quality is safe.

9. Tank Site. Grantor recognizes the Grantee’s potential need for a storage
tank in this area, to operate in connection with the Well, together with appurtenant
pipelines. At such time as Grantee desires to move forward with tank development,
the Grantor agrees to make a suitable site available for it with a mutually acceptable
size and location and on terms mutually acceptabie to Grantee and Grantor. In this
endeavor, the parties agree to cooperate with each other.

10. Taxes. The Grantee shall pay as and when due all real estate taxes and
assessments which shall become due with respect to and are properly allocable to
Grantee’s facilities and those areas of Grantor’s land encumbered by the Grantee's
facilities.

11. Property "As Is". This Easement is granted subject to the encumbrances
affecting Grantors’ land as set forth in Section 3 above. Grantee accepts the physical
condition of the land and all Easement Areas in "as is" condition. Grantor makes no
representations or warranties whatsoever, as to the physical condition of the Easement
Area, the suitability of the land for the Grantee's intended purposes, the availability,
quantity or quality of any developed or undeveloped water resources, OfF the
applicability of any laws, rules or regulations.

12. rney’ . If any lega! action or arbitration shall be brought by a
party to enforce or interpret any provision of this agreement or 1o redress any breach
by the other party, the prevailing party shall be entitled to recover its reasonable
attorney’s fees and costs.

13. Wﬂ;ﬁ_ﬁnﬂw This Agreement shall inure to the benefit
of and shall be binding upon the parties hereto and their respective successors and
assigns. The terms "Grantor™ and "Grantee" herein shall include their respective
SUCCEeSSOors.

14. Governing Law. This Agreement shall be governed by the laws of the

State of Hawaii.
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15. No Waiver. No failure by any party to insist upon strict performance by the
other party of any of the terms and provisions of this agreement shall be deemed to
be a waiver of any such terms or provisions or of the other party’s obligation to
comply with such terms or provisions; and notwithstanding such failure, each party
shall have the right thereafter to insist upon the other party’s strict performance of
such terms and provisions. Any waiver of the terms of this agreement shall not be
effective unless given in writing.

16. Amendments. This agreement may not be amended unless mutually
agreed to in writing and signed by the parties hereto.

17. Notices. All notices or other communications given by either party hereto
shall be deemed to be duly given and received by the other party upon the earlier to
occur of (a) actual receipt by a duly elected or appointed officer, director or authorized
employee of said other party, either by mail, courier, hand delivery or facsimile
transmission, or {b) three business days after having been deposited in the United
States Mail, postage prepaid, sent by registered or certified mail (whether or not
actually received by the other party), addressed to the other party at the address set
forth at the top of this agreement, or to such other address as such other party may
have given notice of to the sending party in accordance with the foregoing provision.

18. Counterparts. This Easement may be executed in counterparts, and said
execution shall have the same effect as if all parties executed the same original copy
hereof. Either party shall be authorized to combine all signed original pages and notary
acknowledgments within a single copy of this document for purposes of recording in
the State of Hawaii Bureau of Conveyances and submission to any tribunal in any
proceeding.

19. Governmental Regulation. This Grant of Easement shall not be construed
in any way to grant any ownership interest in, or any regulatory authority over, any
portion of Grantor’'s or EMI's water transmission system. If at any time in the future
the State of Hawaii Public Utilities Commission shall invoke or use this Grant of
Easement as a basis for asserting such ownership interest or regulatory authority,
HC&S may terminate this Grant of Easement and shall be entitled to enforce such
termination through any and all legal means available.
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Executed as of the day and year first above written.

Grantor:

A&B-HAWAIL, INC.

By

{ts:

By

Its:

Grantee:

BOARD OF WATER SUPPLY

By

Its Chairperson

its:

Approved as to form and legality:

Deputy Corporation Counsel
County of Maui

TOW:cs/21171.1/031996
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STATE OF HAWAII )

} SS.
COUNTY OF MAUI )
On this day of , 1996, before me personally appeared
and , to me known, who being by me
duly sworn, did say that they are the and , respectively,

of A&B-HAWAIL, INC., a Hawaii corporation, and that said instrument was signed in
behalf of said corporation by authority of its Board of Directors, and the said

and acknowledged said instrument
%o be the free act and deed of said corporation.

Notary Public, State of Hawaii

My commission expires:

| 79-
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STATE OF HAWAII )

COUNTY OF MAUI )

On this day of , 1996, before me personally appeared
MARIE KIMMEY, to me known, who being by me duly sworn, did say that she is the
chairperson of the BOARD OF WATER SUPPLY of the County of Maui, a political
subdivision of the State of Hawaii, and that the seal affixed to the foregoing instrument
was signed and sealed in behalf of said BOARD OF WATER SUPPLY, and the said MARIE
KIMMEY acknowledged said instrument to be the free act and deed of said BOARD OF

WATER SUPPLY.

Notary Public, State of Hawail

My commission expires:

/73
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SCHEDULE G

Notice of Exercise of Credi

Pursuant to the Agreement between the BOARD OF WATER SUPPLY and
KULAMALU, INC. dated March , 1996, the undersigned hereby requests
water meters which will use the credits under said Agreement as set forth below:

STORAGE | TRANSMISSION | SOURCE

1. Credits originally allocated
to the undersigned:

2. Adjustments to date by
agreement:

3. Credits exercised before
the date of this exercise:

4, Credits exercised by this
notice:

5. Credits remaining after
this exercise and available
for future exercise:

Approved:

{Signature of Developer]
Director
Department of Water Supply

174
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Kulamalu, Inc.

c/o Dowling Company, Inc.
P. O. Box 1417

Wailuku, Hl 96793

Gentlemen:

Exhibit H

Board of Water Supply
County of Maui
200 South High Street
Wailuku, HI 96793

March ___, 1996

Please be advised that the Board of Water Supply will provide water service 10
(2) 2-3-8:45 at Kula Highway for total water use of
use of Lot 5 of the Kulamalu Subdivision, 173.01

of Public Works and Waste Management LUCA No.

2.2338) subject to the following:

the mauka property line of TMK
266,000 gallons per day for the
acres {Maui County Department

(a) Said service will commence within 36 months from the date of this letter;

March ___, 1996 between the Board and you.

{b) You will not be required to pay any water system development fees under

Chapter 8 of the Board'’s rules and regulations, pursuant to the Agreem

ent dated

{c} The Board acknowledges that you will be assigning your credits under this letter
and said agreement to Kamehameha Schools/Bishop Estate, as developer of all
or part of Lot 5. Upon such assignment becoming effective, you will notify the

Board in writing that said

TDW:cs

KAHULUIT\999\3\20870.WTDW

assignment has occurred.
Very truly yours,

BOARD OF WATER SUPPLY
COUNTY OF MAUI

By

Its Chairperson

—
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September 9, 1299
MEMORANDUM OF AGREEMENT

This Memorandum of Agreement is the mutual clarification of the undersigned
concerning the March 23, 1996 agreement. it is intended to further the goals of the
County general plan and the upcountry and Haiku community plans.

We agree that:

1. Kulamalu permanently withdraws its request for the use of the capacity from
the Kapakatua well in excess of 738,000 g.p.d. The Water Board is free to use excess
capacity above 738,000 g.p.d. for the public benefit to meet the needs of farmers and
others, as well as drought management. The parties agree to negotiate in the future for
appropriate compensation to Kulamalu.

2. Kulamalu may not assign unused source allocation and credits for any land
use which is not permitted by the general plan or the upcountry and Haiku community
plans, as amended from time to time.

SE The time limit on Kulamalu’s right to exercise water allocations under the
agreement is 25 years (ending March 31, 2021).

4. Kulamalu's deadline for completion of the well is extended to April 15, 2000.

5. If any part of the agreement is invalid, the rest of the agreement which can
be separately performed as originally intended will not be invalid.

Board of Water Supply KULAMALU LIMITED PARTNERSHIP
By: ﬂ-/—»f-—é _;—-5/2:—-—- By: Z/ﬁ_%/_/é
Robert Takitani Its authorized sighature
its: Chairnerson

APPROVED AS TO FORM D LEGALITY:

Gary W. Zakian, Deputy Cﬁbrporation Counsel
County of Maui

2603005578 NTDW
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STATE OF HAWAIl )
) SS.

COUNTY OF MAUI )

On this X%V day of et ardev 199 4, before me appeared
ROBERT K. TAKITAN], to me personally known, who, being by me duly sworn, did say that he
is the Chairperson of the BOARD OF WATER SUPPLY of the County of Maui, and that the seal
affixed to the foregoing instrument is the lawful seal of the BOARD OF WATER SUPPLY, and that
the said instrument was signed and sealed on behalf of the said BOARD OF WATER SUPPLY, and
the said ROBERT K. TAKITANI acknowledged the said instrument to be the free act and deed of
said BOARD OF WATER SUPPLY.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

&WWV/ Al
= :
Ki JERR(gli’;\?Nme\N)ELLS

Notary Public, State of Hawaii

My commission expires: 4/1 9/2002.
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AGREEMENT FOR PURCHASE AND SALE OF
WATER SOURCE CAPACITY AND CREDIT

WATER SOURCE CAFALIL T Ao ie=mrm

This Agreement is dated this 411 dayof _T>eeammdrer” 2001
and is executed by the COUNTY OF MAUI BOARD OF WATER SUPPLY ("BWS") and
KULAMALU, LLC, successor by conversion to Kulamalu Limited Partnership
(“Kulamalu”).

RECITALS: Reference is made to the Agreement Concerning the Construction
of Storage Tank, Transmission Line and Appurtenances and Development of Well,
dated March 21, 1996, as amended by Memorandum of Agreement dated September
9, 1999, between BWS and Kulamalu (collectively the “Agreement”). BWS desires 10
purchase and Kulamalu desires to sell 100,000 gallons per day of source capacity from
the Kaupakalua Well developed by Kulamalu pursuant to the Agreement. This
transaction was approved by vote of BWS on October 25, 2001.

The term "Purchased Gallons” in this Agreement means the allocation of “Source
Credits” as defined in the Agreement in the amount of 100,000 gailons per day. The
Agreement defines “Source Credits” as “an allocation and reservation of source
capacity from the Board's sources serving the Upcountry area... for the exclusive use of
developer and its affiliates, assignees and future developments. ...

AGREEMENT: For valuable consideration BWS agrees to purchase from
Kulamalu and Kulamalu agrees to sell to BWS the Purchased Gallons on all of the
following terms and conditions:

1. Purchase Price. The purchase price for the Purchased Gallons is $8.00
per gallon, for a total purchase price of $800,000.00.

2. Assignment and Closing. This Agreement shall become effective and the
Purchased Gallons shail be transferred and assigned to BWS, at the time of, and
conditional upon, Kulamalu's receipt of the Purchase Price set forth above, on or before
December 1, 2001 (the “Closing’). Kulamalu has executed the Assignment in the form
attached as Exhibit “A” and will deliver it to BWS at Closing.

3. Recap of Accounting of Source Credit Allocations. The following isa
recap summary of the allocation of Source Credits before and after giving effect to the
transfer of the Purchased Gallons to BWS under this Agreement:

tdw 62122 i
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Source Credit in
Gallons Per Day

(a) Source Credits originally allocated to Kulamalu 290,000
(b) Adjustments per the Memorandum of Agreement 738,000
dated September 9, 1998, amending the
Agreement
(c) Source Credits exercised by and aliocated by 361, 600

Kulamalu to others before BWS’ purchase of the
Purchased Gallons

(d) Source Credits transferred to BWS by this 100,000
Agreement
(e) Source Credits remaining after BWS’ purchase 276,400

of the Purchased Gallons, and availabte to
Kulamalu for future exercise or assignment in
accordance with the Agreement (coliectively the
“Remaining Credits™)

4, Release of Compensation Right. Reference is made to Paragraph 1 of
the Memorandum of Agreement dated September 9, 1999 under which BWS received
the right to use excess capacity of the Kaupakalua Well above 738,000 gallons per day
for the public benefit to meet the needs of farmers and others, as well as drought
management, subject to an agreement to “negotiate in the future for appropriate
compensation to Kulamalu.” In further consideration of BWS’ purchase of the
Purchased Gallons under this Agreement, Kulamalu hereby relinquishes to BWS all
claims for compensation for, and releases BWS from all obligations to pay Kulamalu
compensation for, BWS' use and ownership of such capacity of the Kaupakalua Weil in
excess of 738,000 gallons per day.

However nothing herein shall be construed as a release of or conveyance
of the Remaining Credits defined in Section 3 above, it being understood that Kulamalu
shall have all of the ownership, benefits and use of the Remaining Credits in
accordance with and subject to all of the terms and conditions of the Agreement.
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KULAMALU, LLC
By: Maui Quest LLC, its: Managing Member
By Dowling Company, Inc., its: Member

By DOmS. Fuiji
) ( d\wg}r@/ﬂ

Its:

BOARD OF WATER SUPPLY

e

Peter Rice: '
lts: Chairperson

- —= - s JEEEE————E e

APPROVED AS TO FORM AND LEGALITY

MW%
Mf 7 cnwatogd  Deputy Corporation

Counsel, County of Maui

1dw 64124 -3-
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EXHIBIT *A”

ASSIGNMENT OF SOURCE CREDITS

For value received Kulamaiu, LLC hereby assigns and transfers to the County of
Maui Board of Water Supply Source Credits, as defined in the Agreement Concemning
Construction of Storage Tank, Transmission Line and Appurtenances and Development
of Well, dated March 21, 1996, as amended by Memorandum of Agreement dated
September 9, 1999 between said Board of Water Supply and Kulamalu, Limited
Partnership (the predecessor of Kulamalu, LLC), in the amount of 100,000 gallons per
day. This Assignment is executed pursuant to the Agreement for Purchase and Sale of
Water Source Capacity and Credit between the parties dated Decesbrer 4, 2001,

2001.

Kulamalu, LLC hereby acknowledges receipt of $800,000.00 as payment in full -
for the foregoing assignment.

Dated this _4*% _day of Toecesnbesrr 2001

KULAMALU, LLC

By: Maui Quest LLC,
its: Managing Member
By: Dowling Company, inc.,
Its: Member

By: Don S. Fujimoto
Its: Vice President

10w B4 1BE
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MEMORANDUM OF UNDERSTANDING

THIS AGREEMENT, made this _8th day ©of December

L3

1957, between the STATE OF HAWAII, DEPARTMENT OF HAWAIIAN HOME
LANDS, an agency of the Hawaiian Homes Commission, whose mailing
addresé is 335 Merchant Street, Room 307, Honolulu, Hawaii 96813,
hereinafter called "DHHL", the DEPARTMENT OF WATER SUPPLY OF THZ
COUNTY OF MAUI, a semi-autonomous department of the County of Maui,
= =olitical subdivision £ the State of Hawaii, whose mailing
address is 200 South High Street, Wailuku, Hawaii 96793,
hereinafter called "DWS", and the COUNTY OF MAUI, a peolitical
subdivision of the State of Hawaii, whose mailing aﬁdress is 200
South High Street, Wailuku, Hawaii 96793, hereinafter called

"COUNTY".

WIINESSEIR:

WHEREAS, the DHHL wishes to develop its homesites
projects in Kula and Keokea, Maui, Hawaii, shown as (1) the "Kula

Residence Lots - Unit 1" on Exhibit "1" attached hereto and made a

U

ar: hereof, LUCA File No. 2.2305, TMK: (2} 2-2-02-56 (Portion),
and [2) Keokea Farm Lots on Exhibit "7" attached hereto and made a
part hereof, TMK: 2-2-02-55, both hereinafter called the "DHHL
Homesites"; and

WHEREAS, the DHHL estimates that the DHHL Homesites at
Kula will be ready to receive water in approximately December of
1959 and the DHHL Homesites at Keokea in 2000; and
WHEREAS, certain water improvements, as hereinafter set

forth, are necessary to increase transmission and storage capacity
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of the DWS's water system in Lower Kula to deliver water to the
DHHL Homesites and other potential users in the Lower Kula area;
and

WHEREAS, the DHHL and the DWS are willing to cooperate
with each other to make the necessary water improvements; and

WHEREAS, the COUNTY is willing to financially assist the
DHEL and the DWS by appropriating a certain amount of funds, as
hereinafter set forth, for the DWS to construct the necessary water
improvements, for which contribution the COUNTY shall receive water
credits from the DWS as hereinafter set forth; now, therefore,

The undersigned parties agree as follows:

1. COUNTY APPROPRIATION. The Maui County Council has
adopted those certain ordinances, collectively attached hereto as
Exnibit "2", which amend the COUNTY's budget for the 13996-1937
fiscal vear to appropriate and authorize the issuance of bonds for
ONE MILLION FIVE HUNDRED AND 00/100 DOLLARS ($1,500,000.00) for the
DWS to use to construct the "Lower Kula Booster Pump Station and
Stzgrage Tank", and enable the Mayor to execute this
intergovernmental agreement pursuant to Section 2.20.020, Maui
County Code.

2. DWS IMPROVEMENTS. Pursuant to an executed contract
£or construction of the "Lower Kula Booster Pump Station and
Storage Tank", the DWS shall construct the following improvements,
hereinafter collectively called the "DWS Improvements":

a. mmmd_ﬂiﬂ_imlm The DWS
intends to construct, at its own expense including the aforesaid

=

/8



appropriation of funds by the COUNTY, a new in-line pumping station
and a new two (2) million gallon water storage tank on the Lower
Kula transmission main. These DWS Improvements are intended to
increase transmission capacity between the Lower Kula Water
Treatment Plant and the Kula Kai Tank and increase storage
capacity. The location of the propecsed booster pump and tank site
are shown on Exhibit "3" attached hereto and made a part hereof.

The DWS's contract documents for construction of the
proposed booster pump station and tank are attached hereto as
Exhibit "4" and made a part hereof. The DWS estimates that its
project to construct the DWS Improvements will require
approximately fourteen months for completion.

b. Land Rights. The proposed pump station and
tank site are to be located on Lot 3-B, being a 5.6 acre portion of
TMK: (2] 2-4-13-179. Lot 3-B is shown on Exhibit "5" attached
nereto and made a part hereof. Lot 3-B is not currently owned by
the DWS. The DWS shall secure all temporary and permanent land
r:grhzs to Lot 3-B before the aforesaid apprepriation of funds by
chme COUNTY is released, in whole or in part, to the DWS.

c. ang;;gg;ign__ﬁ;anﬂg;ﬂa. The DWS shall
censtruct the foregoing DWS Improvements in accordance with all
laws, ordinances, codes, permits, guidelines, rules and regulations

of the County, State and Federal governments.
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3. DHEEL IMPROVEMENTS. The DHML shall construct, at its
own expense, the following improvements, hereinafter collectively
called the "DHHL Improvements":

a. ngg_ngngmiggign_ugin. The DHHL intends to
construct a new eighteen (18) inch water transmission main,
approximately 8,000 to 9,000 feet in length, from approximately
Naalae Road to the DHHL Homesites. The locaticn of the proposed
rransmission main is shown on Exhibit "6" attached hereto and made

a part hereof.

b. New Booster Pumps. The DHHL intends to
construct two (2) new pooster pumps (rated at 4,200 gpm each pump)
in the vicinity of the existing Kula Kai Tank. The location of the
proposed reservoir sites and pump sites are shown on Exhibit "8".

cP ugg_gggg;zgi;g_gnd_zumpg. The DHHL intends to
construct, within the DHHL Homesites, three (3) new reservoirs and
cwo (2] new pumps (rated at 700 gpm each pump}. The location of

the proposed reservoir sites and pump sites are shown on Exhibit

d. ivigion i . The DHHL intends to
construct the drainage, roadway, on-site water, grading and all
o-ner subdivision improvements for the DHHL Homesites pursuant tO
construction plans approved by the Department Of public Works and
Wast-e Management, County of Maui, for LUCA File No. 2.2305. The
nEYL shall complete these subdivision improvements prior to final
subd-vision approval of the DHHL Homesites. Upon final subdivision

approval of the DHHL Homesites, the DHHL shall make all of the
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ngula Residence Lots - Unit I", as shown on Exhibit "1", available
to lessees of the DHHL to construct residences thereon.

e, Land Rights. The DHHL shall secure all
necessary land rights for the DHHL Improvements to be constructed.

f. Construyction Standaxds. The DHHL shall
construct the DHHL Improvements in accordance with all laws,
ordinances, codes, permits, guidelines, rules and regulations of
the County, State and Federal governments. The DHHL shall also
warrant and guarantee by way of assignment of Contractor'’'s bond the
improvements set  forth in the construction plans and
specifications, from any defects in materials and workmanship for
a period of one vyear from the date of final approval of
improvements.

4. WATER FOR DHEL HOMESITES. Upon completion of the

DWS Improvements and the DHHL Improvements, the DWS shall maintain
the improvements and deliver water to the DHHL up to an amount of
500,000 gallons per day, as needed by the DHHL Homesites, except
dur:ng any drought affecting the Lower Kula area as declared by the
DWS 1n accordance with its rules and regulatiqns. The DWS will not
impose any sort of time limitation on DHHL to draw or use such
reservation of potable water from DWS system.

5. COUNTY WATER CREDITS. In consideration of 1its

($1,500,000.00) to the DWS for the construction of the DWS
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Improvements, the COUNTY shall receive from the DWS dollar-for-
dollar credit for every dollar appropriated and disbursed to or for
~he DWS for the DWS Improvements, if paid for out of COUNTY general
funds, or dollar-for-dollar credit on the principal amount for
ponds issued by the COUNTY for the DWS Improvements.

The COUNTY may use its water credits, or transfer the
same to other persons OF entities, hereinafter <called
nrransferee(s)", to obtain water from the DWS. The COUNTY or its
cransferee(s) may use the water credits to off-set, dollar for
dollar, any fees or charges imposed by the DWS for water to be
supplied by the DWS to the COUNTY or its transferee(s), including
but not limited to using the water credits to off-set any Water
System Development Fee. The COUNTY or its transferee(s) may use
che water credits to obtain water from the DWS at any time, unless
water is not available as mutually determined and agreed in writing
by zhe COUNTY and the DWS. The COUNTY or its transferee(s) may use
~he water credits without the restriction stated in Section 16-8-
.- o of the Water System Development Fee.

¢,  DHEL WATER -CREDITS. In consideration of its
concribution for construction of the Booster Pump at Kula Kail
Reservolir, construction of rransmission water lines from Naalae
Roas to DHHL subdivision, and construction of on-site reservoirs
and pumps, DHHL shall receive Water System Development Fee credits

as agreed between DHHL and DWS by separate agreement.
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2. Further, DHHL will pay the source portion of
the Water System Development Fee when applicants request the
installation of each water meter. No advance source development
payments shall be required; and

b. This agreement shall not affect any previously
accumulated hook-up credits, nor any reimbursements due DHHL by the
DWS for past projects such as Waiehu Kou.

7. DISBURSEMENT OF COUNTY APPROPRIATION. The DWS shall
submit to the COUNTY written Reimbursement Requests for the work
performed pursuant to the executed contract for comstruction of the
"l,ower Kula Booster Pump station and Storage Tank". Each
Reimbursement Request shall be authenticated as to its accuracy by
the DWS and verified by a designated official of the COUNTY. Each
Reimbursement Request shall include a certification by the DWS that
the work for which payment is requested was performed in accordance
wich the terms of this Memorandum of Understanding. The DWS shall
maincain in its files, at all times, documentation certifying that
rhe work described in any invoices, executed contracts or
Reimbursement Requests sent to the COUNTY are complete, correct and
in accordance with the terms of this Memorandum of Understanding.

8. GQVERNING LAW. This Memorandum of Understanding
csha>l be construed and enforced in accordance with the laws of the
Sctate of Hawaii.

9. ASSIGNABILITY. This Memorandum of Understanding,
and the rights and obligations hereunder, shall not be assigned, in
whole or in part, by any of the parties hereto to any other persons

-
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or entities without the prior written consent of all of the parties
hereto, which consent may be withheld at the sole discretion of any
of the parties hereto.

10. HQ_IEIEQ_RBBIX_BENEEISIAEIES- The execution and
delivery of this Memorandum of Understanding shall not be deemed to
confer any rights upon, nor obligate any of the parties hereto, to
any person or entity not a party to this Memorandum of
Understanding.

11. FURTHER ASSURANCES. Each of the parties hereto

shall execute and deliver any and all additional papers, documents,
and other assurances, and chall do any and all acts and things
reasonably necessary in connection with the performance of their
obligations hereunder and to carry out the intent of the parties
hereto.

12. AMENDMENTS. This Memorandum of Understanding may be
amended in whole or in part only by further written agreement
executed by all of the parties hereto.

13. INTEGRATION. This Memorandum of Understanding
com=2ins all of the agreements cf the parties heretc with respect
to the matters covered hereby. and no prior agreements, oral or
written, or understandings OT representations of any nature
whatsoever pertaining to any such matters shall be effective for
any purpose unless specifically incorporated in the provisions of
this Memorandum of Understanding.

IN WITNESS WHEREOF, this Memorandum of Understanding has
peen executed on the day and year first above written.

- B -
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Approved by the Chairman on

December 8, 1997 XxkRed
PROVE TC FORM
AND ITY:

Deputy Attorney General
State of Hawaiil

APPROVED AS TO FORM

AND LEGALITY: %
LILLIAN B. KOLLER

Deputy Corporation Counsel
County of Maui
5. CLERTCAL Y PIKLAGT W WTRDHHL . MOU
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STATE OF HAWAII
DEPARTMENT OF HAWAIIAN HOME LANDS

By,

KALI WATSO
Chairman
Hawaiian Homes Commission

BOARD OF WATER SUPPLY
OF THE COUNTY OF MAUI

By

DORVIN D. LEIS
Its Chair

COUNTY OF MAUI

LINDA LINGLE L)
Its Mayor




[ 5§ :\CLERICAL\ PIK\AGT\WTRDHRL . MOU
“w»' STATE OF HAWAII )
} 8S.
CITY & COUNTY OF HONOLULU )

Cn this g‘H; day of E[!,!;cgm__.g-..(/)/‘* , 1997, before me
appeared KALI WATSON, to me personally known, who being by me duly
sworn did say that he is the Chairman of the Hawaiian Homes
commission, and that he ie authorized to sign the foregoing
jnstrument on behalf of the State of Hawaii, Department of Hawaiian
Home Lands, an agency of the Hawaiian Homes Commission, and the
said KALI WATSON acknowledged that he executed the said instrument
as the free act and deed of said State of Hawaii, Department of
Hawaiian Home Lands.

IN WITNESS WHEREOF, I have hereunto set wy hand and

official seal.

Notary Publictéftéte\qf Hawaii

\ S

My commission expires: 2.20-2070

STATE OF HAWAII )
Ss.

(U COUNTY OF MAUI )

On this _ié%f”day of /U}wl&daékﬂﬂ’ , 1997, before me
appeared DORVIN D. LEIS me personally known, who being by me
duly sworn did say théé éhe 75 the Chairperson of the Board of
Water Supply of the County of Maui, a semi-autonomous department of
the County of Maui, a political subdivision of the State of Hawaii,
and that che seal affixed to the foregoing instrument is the lawful
seal of the said Board of Water Supply of the County of Maui, and
thaz the said ilnstrument was signed and sealed on behalf of said
2oard cf Water Supply of the County of Maui, and the said DCORVIN
D. LEIS acknowledged the said instrument to be the free act and
deed of said Board of Water Supply of the County of Maui.

-N WITNESS WHEREOQOF, I have hereunto set my hand and official

seal.
Notary Public, State of Hawaiil
k% My commission expires:4//4/?9
KH. - 10 -

/41



STATE OF HAWAII )
) S§S.
COUNTY OF MAUI )

On this Zéﬂ"day of Y].O‘UW , 1997, before me
appeared LINDA LINGLE, to me personally known, who, being by me
duly sworn, did say that she is the Mayor of the County of Maul, a
political subdivision of the State of Hawaii, and that the seal

affixed tot he foregoing instrument 1S the lawful seal of the said

County of Maui, and that the said instrument was signed and sealed
on behalf of said County of Maui by authority of its Charter, and
the said LINDA LINGLE acknowledged the said instrument to be the

free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official

seal.
Ystale. Loavic

Notary Public, State of Hawaii éfib

My commission expires: /2 -7- P
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Yor: Rayor's Offrice
. === ORUDINANCE NO. 2536 ' .

Effective Date: March 12, 1993/

ORDINANCE NO. __ 2536

BILL NO. 3 (1997

A BILL TOR AN ORDINANCE AMENDING THE BUDGET FOR THE
COuNTY OF MAUI ToR TEE FISCAL YEAR
JULY 1, 1996 TO JUNE 30, 1557
BE IT ORDAINED 3Y THE PEOPLE OF THE COUNTY OF MAUIL:

SECTION 1. section 2 of Ordipance No. 2502, Bill Neo. 32 {1996), the "riscal Year 1957
Budget® of the Coumty of Maui, is heredy amanded to reflect an increase of $18,792,5%00 1n
excass of budget estimates, as follows:

*"gSTIMATED REVENUES

FROM TAXES, FEES AND ASSESSMENTS:

Real Property Taxes $ 72,954,874
cireuit Breaker Adjustmant ( 1,000,000)
charges for Current Sarvices . : 21,993,000
Transient Accommodation Tax ' 19, 680,000
Licenses/Permits/Othecs { 11,539,696) 11,643, 196
Fuel and rranchise Taxes 9,742,000
sSpecial Assessmants 2,710,240
other lntergovernmental 6, 659,300

FROM OTHER SOURCES:

Intezfund Transfer?2 : : 30,489,212
Bond/Lapsed Bond [ 17,57s,330] 33,283,330
Carryover/Savings 20,962, 627

TOTAL LSTIMATED REVINUES ($213.289.479]) $229,081,.978°




Y97

1997

"E.

SECTION 2. Section 3.B.9.b. of Orcinance No. 2502, Bill No. 32 (1996), the “riscal Year
Budget® ¢f the Couaty of Maui, is hereby amended to appropriate 383,300 as follows:

Department of Packs and Recreation
*n, AgQuatics Program
(1) Provided, that disbursemant for salaries [$ 1,948,281) s 2,033,781

and premium pay is limited to 50.5
equivalent personnel.®

SECTION 3. Section 4.E. of Ordinance No. 2502, Bill No. 32 (1596}, the "Fiscal Yea:
Budget®™ of the County of Maui, is hereby amended to appropriate $15,707,000 as follows:

PROJECT TITLE APPROPRIATION

From the Bond rund

B O e e

i. wailuku-Kahulul Community Plan Distrtét

| Park Ig:evmntl $ 12,500,000

(1) ™Maudi central Park

b. Wastewater m:wmntl $ 137, 000
{1) wailuku-Kahului WWRE Septage Receiving Statien
[2.) &. sanitation 8 13,700,000

(1) Central Maui Landfill Expansion

{b.] 4. Other Projects ; $ %,950,000
(1) Waiale Affordable Rental Project ’

2.  Maxawae-Puxalani-Kula Community Plan DASCIASE

a. other Proiects $ 1,500,000

{1} Lower Kula Boostar Pump station and Storage fank

3. Kihei-Maxens Compunity Plan DASTEACE
a. Park Improvements 3 400, 000
f1) Xihei Community Center/Swimming Pool
[2.14. lahaina Community Plan District

a. Government Facilities $ §00,000

{l} Grants and dispbursements for 0ld Lahaina
Courthouss Renovation -

D. Park lmprovements $ 170, 000

/75



{1) Lahaina Aguatic Center IFmrovemants

(b.] €. other Projects s £00, 000

{1} Grants l;ld disbursements for Lahaina visitoer
Cantez/Public Restrooms

{3.15. Molokai Community Plan Distrzict

a. Park Improvements $ 1,000,000
{1) Xualspuu Community Cenue:
(a.) B. Drainage s 800, 000

{1) Kaunakakai Drainage
».) &- sanitation $ 150,000

(1) Meolokal Landfill zxp__anst.oa

[4.16. countywide
a. other Projects $ 1,500,000

(1) Beach Access and Park Land Acquisition®

SECTION 4. Section 16. of Ordinance No. 2502, Bill No. 32 (1996€) is hereby amanded to
incrsase the aggregats amount of transfers and lcans which shall be unreimbursed, as follows:

agpcTION 16. TFor the purpose of this sectionmn, "County fund® excludes pension or
retiremant funds, funds under the control of any independent board or commission, funds set
aside for the redemption of bonds or the paymsnt of interest therson. park dedication funds,
or special purpose funds. 1ln the event thers are monies in any County fund that, in the
judgment of the Director of Pinance, are in excess of the amounts necessary for the lmmediate
requiremants of the respective funds, and whers, in the judgement of the Director of Finance,
such action will not impede the necessary or desirable financial operations of the County,
the Director of Finance may make temporary transfers or loans thersfrom without interest to
+he Bond rund or the Bousing Development Revolving rund. The amount of such TeTPOIAary
vransfers or loans shall not axceed the amount of general cbligation bonds or notes
autherized but not issued. At any time the aggregate amount of such transfers and loans
which shall be unreimbursed shall not exceed {$20,000,000] $30,000,000. Monies transferred
or loaned shall be expanded only for appropriations from the Bond Fund or the Housing Intermm
Financing and Buy-back Revolving fund which are specified to be financed from the sale of
general cbligatioa bonds or notss. Ths fund from which transfers or locans are made shall be
reimbursed by the Dirsctorl of Pinance from the proceeds of the sale of general obligatior
boncds or ootas upon the sventual isauance and sale of such bonds or notes. within 30 day:
after each transfer or loan, the Director of Finance shall repert to the council oen: (1} the
amount of transfer or loam requiremant; {2) the reason OF justification for the transfer o1
lcan: (3) the scurce of funding to reimburse or repay the cransfer or lcan; and (4} the time
schedule proposed for reimbursemant oI repayment of the ctransfer or loan. The transfer o:
loan shall be reimbursed or repaid within one year after it is made, subject to waiver b}
Council resolution.

At the close of cn.::h quarter, the Director of Finance shall submit to the Council 1
combined Statement of Cash receipts and Disbursemants showing for each month for eact
individual fund the cash balance at the start of the accounting period, the cash receipts anc

-3 =
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[ «sbursemants during the period., and the cash balance at the end of the periocd, Within 3

ys after the closs of each quarter, the Director shall submit a ssparate report shewing the

accumulated balance of any fund or acsount which exceeds $100,000, and which would be
available for npp:opriation upon certification by the Mayor."

SECTION 5. Total operating appropriations is amended to reflect an lncrease of 585,500
as follows:

~7OTAL OPERATING APPROPRIATIONS [§1§0l472|479} §£80|558i979'

SECcTION 6. Total capital improvemsnt projacts appropriations is amended to reflect an
increase of £1%,707,000 as follows:

»TOTAL CAPITAL IMPROVEMENT
PROJECTS APPROPRIATIONS ($_32,816,000] $.38,523, 000"

SECTION 7. Total appropriaticns {ocperating and capital improvement projects) is amended
to reflect an increasa of 815,792,500 as follows:

~TOTAL APPROPRIATIONS (OPERATING AND
CAPITAL IMPROVEMENT PROJECTS) ($213.2989,479] $229, 081, 979"

SECTION 8. Material te be repealed 1is bracketed. New material is underscored. In
printing this ordinance, the County Clerk peed not include the brackets, the bracketed

matearial oz the underscoring.

SECTION 9. This ordinance shall take saffect upon its approval.

\PPROVED AS TC FORM AND TY:

SR C

bepu Corporation sunsel
Q y of Maui

gk:97rev?
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WE HEREBY CERTIFY that the foregoing BILL NO. 3 (1997

1

. PassedFmALR.EADmGazthenmmgoftheCouncilpftheC
the 7th day of March, 1997, by the following votes: - RS

ounty of Maui. State of Hawau. held er

o

Pamnot B. Jomee “Kive® Alen J. Kaba Sol P. Akce L. Dennm Y. Wevna K. | Charmene
EAWAND APANA ARAKAWA ENGLIBH KAMO *OMALAMALA | Xt NAKAMURA NISHIK) TAVARES
ow | VeeChes
:.ye Aye Aye Ave Aye Aye Ave Ave | Ave
2. Was transmitted to the Mayor of the County of Maui, State of Hawaii, on the 7th day of March. 1997.
DATED AT WAILUKU, MAUL HAWAIL this 7th day of March. 1997.
PATRI KAWANO, CHAIR
Council of the County of Maui
- AYL T/ YAMAMOTO, COUNTY CLERK
County of Maui
"
THE FOREGOING BILL IS HEREBY APPROVED THIS /A~ DAY OF MARCH, 1997.

[ HEREBY CERTIFY that upou approval of the
BILL was designazed as ORDINANCE NO.

Passed First Reading on February 21, 1997.

2536

Effective date of Ordinance March 12, 1997.

RECENTD

LINDA CROCKETT LINEE. MAYOR

County of Maui

furegoinsBlLLbytheMayorofd:eCumryofMaui,thcsmc
of the County of Maui, State of Hawaii.

DARYL T..YAMAMOTO, COUNTY CLERK
County of Maui

I}EREBYCEITFYM&!«W&.MMWWQ

Ordinance No. 2536 .themsndofwhinhuwmemmeonkeo
the County Clerk, County of Mai, State of Hawan. .

Deted at Wailuku, Hawsi, on

County Clerk, County of Mai+

*
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ror: mMayor § UTTVCE
== ORDINANCE NO. 2537
Effective Date: March 12, 1997

o L ORDINANCE NO. _2537

BILL.NO. % (1987)

A BILL POR AN ORDINANCE AMENDING ORDINANCE NO. 2504,
BILL NO. 34 (1996), AUTHORIZING THE ISSUANCE OF
GENERAL OBLIGATION BONDS OF THE COUNTY OF MAUI

BE IT ORDAINED BY THE PEOPLE OF THE COUNTY OF MAUI:

SECTION 1. SECTION 1 of Ordinance No. 23504, Bill No. 34
(1996), is hereby amanded to increase the aggregate principal
amount of general obligation bonds of the County of Maui
authorized to be issued by $15,707,000, as follows:

wgECTION 1. Autharization of Genaral Obligation Bonds.
Pursuant to Chapter 47, Hawvaii Revisad Statutes, as amended,
and particularly Part I thereof, there are hereby authorized
to be issued and sold from time to time general obligation
ponds of the County of Maui, State of Hawvaii (the "County®)
in an aggregate principal amount not to exceed [$13,200,000]}
$28,907.000 (the "Bonds®), the proceeds derived from the sale
of which shall bs used to pay all or part of the cost of
appropriations for the public improvements of the county
described in Section 2 hareof.®

SECTION 2. SECTIOR 2 of Ordinance No. 2504, Bill No. 34
(1996), is hersby amended to include the Maui Central Park,
Wailuku-Kahului Wastewater Reclamation Facility Septage Receiving
station, Lowar Kula Booster Puxp station and Storage Tank, Kihei
Community Canter/Svimming Pool, Lahaina Agquatic Center
Improvenents, and Kualapuu Comsunity Center among the projacts to
be financed from the proceeds of genaral obligation bonds
authorized to be issued thersunder, as follovws:

"gRCTION 2. Disposition of Bond Procesds. All or any
portion of the proceads derived from the sale of the Bonds or
any notas issued in anticipation of the Bonds shall be used
to pay all or part of the cost of any of the public
improvements listed below in accordance vith appropriations
contained in the Operating Budget and Capital Improvements
Program COrdinancs, including amendments and supplemants
therete, duly adopted by the Council of the County for the
fiscal year ending June 30, 1987; provided, however, that
pursuant to Section 47-5, Hawvaii Revised Statutes, the part
of such proceeds which are in excess of the amounts required
for the purposes for vhich ti¢ B-nds are initially issued
from time to time, or which may not be applied to such

. \;) ‘ purposes, or which this Council deems should not be applied

to such purposes, may be applied to finance such other public
improvements of the County as the Council of the County
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shall, by ocrdinance approved by an affirmative vote of twvo-
thirds of all of its meabers, determine; and provided further

. that the actual uss and application of the proceeds of Bonds

jssued pursuant to this ordinance shall not in any wvay affect
the validity or legality of suck Bends. No proceede of the
Bonds shall be applied to any public improvement listed in
this section unless and until thers shall be a valid
appropriation of general obligation bond proceeds in effact
for such public improvemant. The public improvements
provided for or to be provided for in the Cperating Budget
and Capital Improvements Program Ordinance, to be financed
with proceeds from the sale of the Bonds, are as follows:

[(1)l1La) Sanitation

a. central Maui lLandfill Expansion

{(2))l4) Other Projacts

a. Waiale Road Affordable Rental

$ 3,700,000

$ 5,950,000



(B-] Do Lahaina Community Plan District
(1) Government Pacilities $ 600,000
a. 0l1d Lahaina Courthouse Renovation
{2) Park Improvements § 170,000
a. Lahaina Aquatic Center Improvementa

[(2)]l3) Other Projects $ 500,000
a. Visitor Center/Public Restrooms

{C.)1Ea un1nkn1_:nnnnni:u;zlnn_ninzziss

{1) Park Improvaments £ 1,000,000
Aa. xunlnnnn.:nnnnni:x_C=n:s:
[(1)){2) Drainage $ 800,000

a. Kaunakakai Drainage Inprovenants

[{(2)]43) Sanitation $ 150,000
a. Molokai Landfill Expansion

[C.1Ea Countyvwide
(1) Other Projects $ 1,500,000
a. Beach Access and Park Land Acguisition

The cost of issuance of the Bonds or any series thereof,
including without 1imitation, the initial fes of paying agents and
registrars, the feeas of financial consultants and bond counsel, the
cost of preparation of any official Statament relating to the Bonds,
any notices of sale and forms of bid and the definitive Bonds, and
the costs of publication of any notices of sale, may be paid from
the proceeds of the Bonds or any series thereof and such costs shall
pe allocated pro rata to each of the foregoing projects financed
from such proceeds.”

SECTION 3. Material to be repealed is bracketed. New
material is underscored. In printing this pill, the County Clerk
nead not include the brackats, the bracketad material or the

underscoering.

Lo/



SECTION 4. This ordinance shall take effect upon its
approval.

APPROVED AS TO FCRM AND 1

T. MOTO
Deputy Corporation Counsel
Co Maui
gk:97goreva
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\E HEREBY CERTIFY that the foregoing BILL NO. 4 (1997)

L.

Passed FINAL READING at the meeung of the Council of the County of Maut. State of Hawau. held on
the Tth day of March, 1997, by the following votes: T

Petrek 8. Jores *Xavo* Alsn J. Kalarw Sol P. Abce L. Dennn Y. Weyre K. Charmane
KAWANO APANA ARAKAWA ENGQUISH KAMO OMALAMALA LEx NAKAMURA NISMIC) TAVARES
Chas Vies-Chaw
Ave Aye Avye Aye Avye Avye Ave Avye Ave

2. WasuansminedtotheMayoroftheCoumyofMaui. State of Hawaii, on the 7th day of March. 1997.

DATED AT WAILUKU, MAUL HAWAIL this 7th day of March. 1997.

/KAWANO, CHAIR
Council of the County of Maui

7
DARYLT. YA MOTO, COUNTY CLERK
of Maui

\__THE FOREGOING BILL IS HEREBY APPROVED THIS /2% DAY OF MARCH, 1997.

LINDA CROCKETT LINGLgMAYOR
County of Maui

1 HEREBY cammmwdumauwumdncmdmtmm
of the County of Maui, State of Hawaii.

BILL was designated as ORDINANCE NO. 2537

Passed First Reading on February 21, 1997.
Effective date of Ordinance March 12, 1997.

I}EREBYCERTFYMM&:WB.MMWWO!

A03

Ordinence No. 2537 .hmginllofwhidliamﬁlemmeolﬁccol
2% the County Clerk, County of Maui, State of Hawaii.
- & i Dated at Wailuku, Hawaii, o
" =
Lty -
ch F— =
= ° County Clerk, County of Maui
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DHHL credit calculation for offsite transmission improvements.

DHHL is providing two 4200 GPM booster pumps which must meet
maximum day demand (1.5 times average day demand) with an operating
time of 16 hours (2/3 of the day) simultaneously with maximum fire flow
required 2000 GPM independent of the reservoir. (pump capacity standards)
The excess capacity above "planned average day demand" (current demand
plus estimated demand for meters currently unused) (3.0616 MGD), as
agreed by DHHL, added to DHHL average day demand (0.5 MGD) is
available for transmission credits.

2 booster pumps x 4200GPM = 8400GPM - 2000GPM fire flow = 6400GPM
6400 GPM x 0.45 (demand/ oper. factor) = 2880 GPM e 0
Converting GPM to MGD we have

4.1472 MGD less current/DHHL demand (3.5616 MGD) = 0. 5856 MGD
585600 GPD / 600 GPD/5/8" meter = 976 5/8" meters

The transmission cost for 976 meters x $1600 / 5/8"meter = $1,561600.00
This is the amount allowed for credit on other systems with adequate

capacity.

EXHIBIT 4



WATER CREDITS AGREEMENT

THIS WATER CREDITS AGREEMENT (“AGREEMENT”), made this 9th

day of DECEMBER : 1997, by and betwesen the STATE OF

HAWAII, DEPARTMENT OF HAWAIIAN HOME LANDS, an agency of the
Hawaiian Homes Commission, whose principal place of business is
335 Merchant Street, Honolulu, Hawaii 96813, and whose mailing
address is P.0. Box 1879, Honolulu, Hawaii 96805, hereinafter
referred to as the “DHHL”, and the COUNTY OF MAUI DEPARTMENT OF
WATER SUPPLY., a semi-autonomoué department of the County of Maui,
a political subdivision of the State of Hawaii, whose mailing
address 1is 200 sSouth High Street, Wailuku, Hawaii 96793,
hereinafter referred to as the “DWS”.

WITNESSET H:

WHEREAS, the DHHL wishes to develop its homesites projects
in Kula and Keokea, Maui, Hawaii, shown as (1) the “Kula
Residence Lots - Unit 1”7 on Exhibit “1” attached hereto and made
a part hereof, LUCA File No. 2.2305, TMK: (2) 2-2-02-56
(Portion), and (2) Keokea Farm Lots on Exhibit #2” attached
hereto and made a part hereof, TMK: 2-2-02-55, both hereinafter
called the “DHHL Homesites”; and

WHEREAS, the DHHL estimates that the DHHL Homesites at Xula
will be ready to receive water in approﬁimately December of 1999

and the DHHL Homesites at Keokea in 2000; and

219



WHEREAS, certain water improvements, as hereinafter set
forth, are necessary to increase transmission and storage
capacity of the DWS’s water system in Lower Kula to deliver water
to the DHHL Homesites and other potential users in the Lower Kula
area; and

WHEREAS, the DHHL and the DWS are willing to cooperate with

each other to make the necessary water improvements; and.

="

by--‘-

REAS Purs :é;fs the Memorandum of Understanding between%bJﬁgibJ

County of Maul DWS and DHHu dated December 8, 1997, a copy of %g;i:?z

which 1is attached hereto as Exhibait ~“3" and incorporated herein
by this reference (”MOU”), the DWS committed to make the
following improvements: (a) construct a new in-line pump station
and, (b) a new two (2) million gallon water storage tank served
by the Lower Kula transmission main. In the same MOU, DHHL
committed to make the following off-site and on-site
improvements: {a) a new off-site transmission main between
Naalae Road and DHHL Homesites, (b) two (2) new off-site booster
pumps in the vicinity of the existing Kula XKai reservoir, and (c}
three (3) new on-site reservoirs and two (2) new on-site pumps,
transmission, and distribution lines within the DHHL Homesites
(“DHHL Improvements”) (the details of these improvements are more
fully set forth in the MOU); and

WHEREAS, the MOU contemplated that in consideration of its

contribution for construction of the Bocster Pump at Kula XKai

S

=y



Reservoir, construction of transmission water main from Naalae
Road to the DHHL subdivision, and construction of on-site
reservoirs, pumps, transmission, and distribution lines, DHHL
would receive Water System Development Fee (“WSDF”) credits from
the DWS by separate agreement; and

WHEREAS, the DHHL improvements will be licensed to the DWS
in perpetuity (For purposes of this Agreement, and in
consideration of Sections 204, 205, and 207 of the Hawaiian Homes
Commission Act, DHHL and DWS agree that reference to *dedication”
in the WSDF Rules is equivalent to a *“license in perpetuity”.);
and

WHEREAS, no source credits will be granted to DHHL for the
DHHL Homesites as DHHL is not developing source as defined in the
WSDF Rules; and

WHEREAS, transmission and storage credits will be given to
DHHIL: based on the DHHL improvements; and

WHEREAS, the DWS and DHHL intend this AGREEMENT to set forth
the amount of credits DHHL shall receive from the DWS;

NOW, THEREFORE, 1in consideration of the mutual promises
described herein, the undersigned parties hereby agree as

follows:

1. WATER FOR DHHIL HOMESITES. The DWS shall commit five

hundred thousand (500,000) gallons of potable water per average

day to DHHL for the DHHL Heomesites. Upon completicon of the DWS
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Improvements and the DHHL Improvements, the DWS shall maintain
the improvements and deliver potable water to the DHHL up to an
amount ¢of 500,000 gallons per average day, as needed by the DHHL
Homesites, except during any drought affecting the Lower Kula
area as declared by the DWS in accordance with its rules and
regulations. The DWS shall not impose any sort of time
limitation on DHHL to draw or use such reservation of potable

water from the DWS system.

2. DHHL WATER CREDITS. In consideration of its

contribution for construction of (1) the off-site Booster Pumping
Station at Kula Kai Reservoir, and construction of transmission
water main from Naalae Road to DHHL subdivision, and (2)
construction of on-site reservoirs, booster pumps, and
transmission 1lines, which shall be 1licensed to the DWS in
perpetuity, DHHL shall receive from the DWS water credits as
follows:

a. Source Credits - No source credit is given. DHHL,
or the appropriate applicant, will pay the source component of
the Water System Development Fee for the DHHL Homesites in Maui,
Hawaii, when DHHL or applicants request the installation of each
water meter. No source development payments shall be required by
DWS in advance of applying for a water meter.

b. Transmission and Storage Credits - DHHL has

satisfied the transmission and storage components of the DWS

22/



Water System Development Fee for any 5/8”" meter for the DHHL
Homesites in Maui, Hawaii, up to the 500,000 gallons per average
day of the water committed. No payment for transmission and
storage components of the fees will be required of DHHL by DWS.
For any meter over 5/8", the difference between the storage and
transmission components for the larger meter and the 5/8” meter
shall be deducted from the credits in 2.¢ below provided the
system is adequate.

c. Additional Credits - DHHL shall receive from the DWS
an addifionai $1,56f:600 credit as set forth in Exhibit #4” for
increasing the transmission and storage capacity of the DWS water
system beyond current and planned DWS and future DWS and DHHL
needs. The $1,561,600 credit may be used by DHHL to off-set the
Water System Development Fee, on a dollar-for-dollar basis, for
its other subdivision projects in the County of Maui where the
DWS system is adequate and water is available.

3. OTHER DHHL CREDITS. This Agreement shall not affect any

of the other DHHL credits the DHEL has with the DWS.

4. GOVERNING LAW. This Agreement shall be construed and

enforced in accordance with the laws of the State of Hawaii.

5. ASSIGNABILITY. This 2Agreement, and the rights and

obligations hereunder, shall not be assigned, in whole or in
part, by any of the parties hereto to any other persons or

entities without the prior written consent of all of the parties
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hereto, which consent may be withhelid at the sole discretion of

any cf the parties hereto.

6. NO THIRD PARTY BENEFICIARIES. The execution and

delivery of this Agreement shall not be deemed to confer any
rights upon, nor obligate any of the parties hereto, to any
person or entity not a party to this Agreement.

7. FURTHER ASSURANCES. Each of the parties hereto shall

execute and deliver any and all additional papers, documents, and
other assurances, and shall do any and ;11 acts and things
réasonably ﬁecessary in connection with the pefformance of their
obligations hereunder and to carry out the intent of the parties

hereto.

8. AMENDMENTS. This 2Agreement may be amended in whole or

in part only by further written agreement executed by all of the

parties hereto.

S. INTEGRATION. This Agreement contains all of the

agreements of the parties hereto with respect to the matters
covered hereby, and no prior agreements, oral or written, or
understandings or representations of any nature whatsoever
pertaining to any such matters shall be effective for any purpose
unless specifically incorporated in the provisions of this
Agreement.

IN WITNESS WHEREOF, the parties hereto have executed this

Agreement effective on the day and vear first above written.
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STATE OF HAWAIT )
DEPARTMENT OF HAWAIIAN HOME LANDS

. '.—_-_-—-__
KALI WATSON
Chairman

Hawaiian Homes Commission

Approved by the Chairman on
TECEMZER., 9

. 1997

APPROVED AS TO FORM
AND LEGALITY:

Ey Attorney General
State of Hawaii

BOARD OF WATER SUPPLY
OF THE COUNTY OF MAUI

By

DORVIN D. LEIS
Its Chair

APPROVED AS TQO FORM
AND LEGALITY:

/“){.«)T/(/:-

GARY W. ZAKIAN V¥
Corporation Counsel
County of Maui
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\_' STATE OF HAWAIT

)
[hae. ) SS.

ﬁfﬁ‘( -SEP¥—4 COUNTY OF HONOEGEY )
Gt - - |
On this day of Decemtrer , 1997, before

me appeared KALI WATSON, to me personally known, who being by me
duly sworn did say that he is the Chairman of the Hawaiian Homes
gomm1551on, and that he is authorized to sign the foregoing
instrument on behalf of the State of Hawaii, Department of
Hawaiian Home Lands, an agency of the Hawaiian Homes Commission,
and the said KALI WATSON acknowledged that he executed the said
instrument as the free act and deed of said State of Hawaii,
Department of Hawaiian Home Lands.

IN WITNESS WHEREQF, I have hereunto set my hand and

official seal.
/Cg :ji?iﬂél_;

Zif; tayy Publlcci/péte of Hawaii
My commission expires: /-/3-5Y

~ STATE OF HAWAII )

COUNTY COF MAUI )

Oon this e%z/ day of t>ﬂ4L*L4‘*A&J4" , 1997, before

me appeared DORVIN D. LEIS, to me personally known, who being by
me duly sworn did say that she is the Chairperson-of the Board of
Water Supply of the County of Maui, a semi-autonomous department
of the County of Maui, a political subdivision of the State of
Hawaii, and that the seal affixed to the foregoing instrument is
the lawful seal of the said Board of Water Supply of the County
of Maui, and that the said instrument was signed and sealed on
behalf of said Board of water Supply of the County of Maui, and
the said DORVIN D. LEIS acknowledged the said instrument to be
the free act and deed of said Beard of Water Supply of the County
of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

(Jéél Notary Public, State of Hawaii

2/ % /58

My commission expires:
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SETTLEMENT AGREEMENT AND RELEASE OF ALL CLAIMS

This Settlement Agreement and Release of All Claims ("Agreement") is entered into by
Plaintiff Board of Water Supply of the County of Maui ("Plaintiff"), on the one hand, and The
Dow Chemical Company, Occidental Chemical Corporation, successor-in-interest to Occidental
Chemical Company, Occidental Petroleum Corporation, Shell Oil Company, individually and dba
Sheil Chemical Company, AMVAC Chemical Corporation, American Vanguard Corporation,
Brewer Environmental Industries LLC, Maui Pineapple Company, Ltd. and Maui Land and
Pineapple Company, Inc. {collectively "Defendants”), on the other hand.

RECITALS
Case Name:

1. There is now pending in the Second Circuit Court of the State of Hawaii a civil action
entitled “Board of Water Supply of the County of Maui v. Shell Oil Company, et al.,” Civil Case
No. 96-0370(1) (the "Action").

Intent:

2. Plaintiff and Defendants have entered into this Agreement to resolve with
finality the Action, as well as all past, pending, potential, continuing and future DBCP claims
between them and to avoid the expense of further litigation.

3. In consideration for this Agreement, Defendants agree to pay as tort damages
$3,000,000 in settlement of the Action, consisting of the sums of $1,791,231 for the capital cost
of GAC facilities for the Napili A well, $404,769 for certain past DBCP related costs, and
$804,000 for the cost of the Hamakuapoko 1999 Drought Emergency GAC facility. Defendants
also agree (subject to certain limitations) to pay certain sums for the installation and operation of
carbon filtration systems (hereinafter "GAC") or alternative remedies to assist Plaintiff in
complying with the Maximum Contaminant Level (“MCL") for DBCP on the Island of Maui until
September 1, 2039 (a period of forty (40) years).

DEFINITIONS
4. The following definitions apply throughout this Agreement:

a.  "Defendants", as the term is used throughout this Agreement, refers
collectively to defendants The Dow Chemical Company, Occidental Chemical Corporation,
successor- in-interest to Occidental Chemical Company, Occidental Petroleum Corporation, Shell
Oil Company, individually and dba Shell Chemical Company, AMVAC Chemical Corporation,
American Vanguard Corporation, and Brewer Environmental Industries, LLC, and third-party
defendants Maui Land and Pineapple Company, Inc., and Maui Pineapple Company, Ltd. and
each of them, and all of their predecessors and successors, their current and former parent and
subsidiary companies, divisions and affiliates.
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b. “DBCP" refers to 1,2-dibromo-3-chloropropane, and all products
contammg said compound, including, without limitation, Dow “Fumazone,” Occidental “BBC”
and “DBCP,” Nematocide Granules 50, Nematocide 12.1 EM, Nematocide 15.1 EM
Nematocide Solution 17.1 and Shell “Nemagon”.

c. The term "Maximum Contaminant Level" or "MCL" refersto a ~
limit concerning the concentration of DBCP in drinking water supplies enforced by a public
agency which applies to Plaintiff. At present, the MCL for DBCP enforced by the Hawaii
Department of Health ("DOH") is 40 parts per trillion (ppt), or 0.04 parts per billion (ppb). The
parties anticipate that during the period covered by this Agreement the name of the-governmental
entity enforcing the MCL, the numerical limit, and/or the terminology used to describe the limit
may change. This Agreement is intended to secure compliance with whatever MCL is applicable
and enforceable at the relevant time during the term of this Agreement.

d. The terms "Exceeds the MCL" or "Exceeded the MCL" refer to
a potential situation where either: (1) Plaintiff's well exceeds the MCL for DBCP when tested for
the applicable regulatory period; (2) a regulatory authority directs Plaintiff to stop using a well or
refrain from connecting a well to its water system unless Plaintiff remediates DBCP in the well; or
(3) the well is tested quarterly and the total of such quarterly test results exceeds the applicable
MCL when divideg by four (4).

e. “CPI” refers to the Consumer Price Index, all urban consumers, water and
sewerage maintenance, issued by the U.S. Bureau of Labor Statistics, or its successor, as adjusted
for projects in Hawaii.

i (i) “Napili A” refers to Plaintiff’'s well, Hawaii State No. 5838-01.
(i) “Honokahua A” refers to Plaintiff’s well, State No. 5838-03.
(iil) “Hamakuapoko 1" refers to Plaintiff’s well, State No. 5420-02.
(iv) “Hamakuapoko 2" refers to Plaintiff’s well, State No. 5320-01.
(v} “Haiku well” refers to Plaintiff’s well, State No. 5419-01.

g. “Existing Wells” refers to all wells on the Island of Maui which were drilled,
owned, and/or operated by Plaintiff before the effective date of this Agreement.

h. “Hamakuapoko 1999 Drought Emergency GAC” refers to the temporary
installation of GAC on Hamakuapoko Wells Nos. 1 and 2 during the 1999 Upcountry Drought
Emergency.

i.  “Future Wells” refers to drinking water wells on the Island of Maui, which
are drilled and/or acquired by Plaintiff after the effective date of this Agreement.

j.  The term “GAC?” refers to granular activated carbon facilities for
removal of DBCP from water.

k.  The term “O&M” refers to the cost of operation and maintenance of GAC

or other method used to remove DBCP from water, including, but not limited to, vessel
replacement due to age and/or wear and tear.
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. “Regularly Scheduled Well Test” currently means a quarterly raw water
analysis conducted by or on behalf of Plaintiff, or for such other period as may be required by any
state or federal law or regulator.

m. The term “Regular Use” means a Plaintiff well that has a utilization rate of
10% or more, averaged over a year where water from the well is introduced into the water

distribution system.

n.  The term “In Operation™ refers to that period of time (measured in days)
when GAC is installed on an active Plaintiff well and: (1) it is actually removing DBCP from the
water; (2) it is not removing DBCP because the well on which it is installed is not pumping due to
regular water demand fluctuations; or (3) it is undergoing ordinary maintenance or carbon
change-out.

0. “Defendants' Representative” refers to the law firm of Filice, Brown, Eassa &
McLeod, LLP, 1999 Harrison Street, 18" Floor, Oakland, California 94612-3541, or such other
successor, person or entity designated by Defendants in the future.

p. “Plantiff’s Representatives” tefers to the Corporation Counsel, Couaty of
Maui, 200 South High Street, Wailuku, Maui, Hawaii, and Miller, Sher & Sawyer, A Professional
Corporation, 7 Park Center, Suite 1, Sacramento, California 95825, or such other successor,
person or entity designated by Plaintiff in the future.

q. The term “Notice to Proceed” refers to a notice from Plaintiff to a
contractor to construct a GAC facility, or alternative technology facility.

. “DOH” refers to the Hawaii Department of Health or any successor entity
charged by the State of Hawaii with regulating water quality.

5. “Event of Default” refers to any of the following events:
® under the terms of paragraph 46, Defendants fail to pay Capital
Costs within 30 days of receiving a Notice to Proceed;
(i)  under the terms of Paragraph 47, Defendants fail to make a timely
payment for O&M Costs;
()  under the terms of Paragraph 48, Defendants fail to provide a
replacement Letter of Credit.

GENERAL SUMMARY OF TERMS OF AGREEMENT

5. As more specifically described below, in consideration for this Agreement:
Past and Present Costs

6. On or before September 1, 1999, Defendants will make a cash payment as tort
damages to Plaintiff and its attorneys of record, "Miller, Sher & Sawyer, a professional
corporation,” in the amount of Three Million Dollars ($3,000,000), provided Plaintiff has
executed this Agreement. This represents a total of $1,791,231 for the capital cost of GAC
facilities for the Napili A well, $804,000 for the cost of the Hamakuapoko 1999 Drought
Emergency GAC, and $404,769 for other past DBCP-related costs.
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7. Third-party defendant, Maui Land and Pineapple Company hereby releases any claim
for past transfers of land to Plaintiff in West Maui, Plaintiff will participate in separate
negotiations with Maui Land and Pineapple Company to install, operate and maintain a 2.5 inch
high density polyethylene (HDPE) pipeline, or its equivalent, and appurtenances, across Maui
Land and Pineapple Company land, to connect with the nearest connection to Plaintiff’s water
system in the Honokahou Valley.

Capital Costs of GAC Facilities For Certain Wells

8. It is anticipated that during the term of this Agreement the concentration of DBCP in
the Hamakuapoko 1 and 2, Honokahua A and Haiku wells may Exceed the MCL. Defendants will
reimburse Plaintiff during the term of this Agreement for 100% of the capital costs of GAC for
each such Well that Exceeds the MCL. Defendants have agreed to make specified payments, as
set forth in subparagraphs (i) through (iv), to defray the expense of installing GAC on these wells.

i. Defendants shall pay 100% of the sum of One Million Eight Hundred
Thousand Dollars ($1,800,000) for wells that can be treated with two (2) GAC vessels (that is, 2
weii with a yield of 750 gallons per minute (“gpm™) or less);

ii. Defendants shall pay 100% of the sum of $2,400,000 for well(s) which can
be treated with three GAC vessels (that is, well(s) with a yield of more than 750 gpm and less
than 1,500 gpm);

ii. Defendants shall pay 100% of the sum of $ 600,000 for each additional 750
gpm of yield in a well at or above 1,500 gpm, in addition to the base amount of $2.4 million,

iv.  Defendants’ obligations to pay capital costs under this paragraph shall be
reduced by $100,000 for wells with no pump or a non oil-lubed pump;

V. Capital costs to be paid under this Agreement after January 1, 2000 shall be
adjusted by the CPI annually, pursuant to Paragraph No. 29 (CPI Adjustment).

Capital Costs of GAC Facilities For Other Wells

9. It is anticipated during the term of this Agreement that the concentration of DBCP
in some other Existing and Future Wells may Exceed the MCL. Defendants will reimburse
Plaintiff during the term of this Agreement for the capital costs of GAC for each other Existing
and Future Well that Exceeds the MCL. Defendants have agreed to make specified payments, as
set forth in subparagraphs (i) through (iv), to defray the expense of installing GAC on these wells.

I Defendants shall pay 90% of the sum of One Million Eight Hundred
Thousand Dollars (§1,800,000) for wells that can be treated with two (2) GAC vessels (that is, a
well with a yield of 750 gallons per minute (“gpm”) or less);

ii. Defendants shall pay 90% of the sum of $2,400,000 for well(s) which can
be treated with three GAC vessels (that is, well(s) with 2 yield of more than 750 gpm and less
than 1,500 gpm),
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iii. Defendants shall pay 90% of the sum of $600,000 for each additional 750
gpm of well capacity at or above 1,500 gpm, in addition to the base amount of $2.4 million;

v, Defendants’ obligations to pay capital costs under this paragraph shall be
reduced by $100,000 for all future wells and existing wells with no pump or a non oil- lubed

pump;,

V. Capital costs to be paid under this Agreement after January 1, 2000 shall be
adjusted by the CPI annually, pursuant to Paragraph No. 29 (CPI Adjustment).

Reimbursement For Operations and Maintenance (“O&M”) Of GAC

10. Defendants will reimburse Plaintiff during the term of this Agreement for O&M of

GAC for each Plaintiff well that Exceeds the MCL as follows: Napili A, Honokahua A,
Hamakuapoko 1 and 2, and the Haiku Wells shall each qualify for 100% of O&M at the annual
rate of $68,500 for a two-vessel facility, $74,500 for a three-vessel facility, and an additional
$6,000 for O&M for each additional vessel, adjusted by the CPI as set forth in Paragraph No. 29.
Existing and Future Wells which are treated with GAC under this Agreement shall qualify for

= O&M at 90% of the O&M per vessel rate set fofth n this paragraph, adjusted by the CPI as set
forth in Paragraph No. 29. The number of vessels for which Defendants will pay will be based on
well yield and will be determined pursuant to Paragraph No. 20 (for the Honokahua A,
Hamakuapoko 1 and 2, and Haiku wells) or Paragraph No. 23 (for other Existing or Future
Wells).

i The O&M payments specified above shall be made on or before January
10, 2000, and each successive year thereafter. The payments made shall be adjusted by the CPI
annually pursuant to Paragraph No. 29.

iL. Defendants' obligation to pay annual O&M under this Agreement ends on
September 1, 2039.

Limitation on Number of Wells

11. The number of wells for which Defendants will be obligated to pay for the capital
and O&M costs for GAC is limited to fifty (50) wells.

Termination Of Obligations

12.  Any obligation of Defendants to make any payment under this Agreement will end
on September 1, 2039, provided that ail payments due as of that date have been made.

TERMS OF AGREEMENT
Dismissal of Actions

13.  Plaintiff agrees to dismiss with prejudice Defendants and the Action in its entirety,
and Plaintiff further agrees to release and waive all rights to bring any future DBCP claims,
lawsuits or actions arising in whole or in part from the past, present, continuing or future presence
of DBCP in Plaintiff's wells on the Island of Maui, subject to the exceptions set forth in Paragraph
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42 {indemnity] and Paragraph 43 [claims related to the Islands of Molokai and/or Lanai].

Denial of Liability

14. This Agreement is not an admission of liability, nor an admission that any of the
facts alleged by Plaintiff are true, nor an admission that the Action or any portion thereof asserted
by Plaintiff are well-founded, and Defendants deny that they, or any of them, are hable to Plaintiff
for any of the claims asserted in the Action.

Joint Tortfeasor Release

15. It is understood, agreed, and intended as follows:

a. The release contained in Paragraph 57 of this Agreement (the “Release”) is
intended to be and shall be construed as a joint tortfeasor release, and any damages otherwise
recoverable by the Board against any other persons (natural, corporate, or otherwise} in
connection with events and transactions which are the subject of the release shall be and hereby
are reduced to the extent of (1) the consideration paid for this Release, or (2) the pro rata share
that Defendants would be responsible to pay to the Board if it were determined that Defendants
were jointly liable to the Board, whichever is greater.

b. The Release is given and taken pursuant to the provisions of the Uniform
Contribution Among Tortfeasors Act, sections 663-11 through 663-17, Hawaii Revised Statutes,
as amended (“UCATA”), and shall operate to release Defendants from any and all liability to
make contribution for the Covered Claims (as that term is defined in the statute) to any person
found to be a joint tortfeasor with Defendants.

c. The parties hereto intend that the Release and provisions of UCATA shall be
applicable to all Covered Claims, whether asserted under federal statutes or under Hawaii statutes
or under common law, including claims to which UCATA may not otherwise (in the absence of
this Release) apply.

Payment for Past and Present Costs

16. Plaintiff agrees to release Defendants from all claims for DBCP-related costs
incurred to date by Plaintiff, including, but not limited to, the capital costs of GAC on the Napili
A well, the costs of the 1999 Hamakuapoko Drought Emergency GAC, and certain other costs,
for which Defendants agree to pay Plaintiff as tort damages the amount of Three Million Dollars
(33,000,000), payable to "Board of Water Supply of the County of Maui and its attorneys of
record, Miller, Sher & Sawyer, a professional corporation,” on or before September 1, 1999, if
Plaintiff has executed this Agreement.

Payment for O&M Costs

17.  On or before January 10 of each year, Defendants will reimburse Plaintiff for O&M
of GAC for the preceding year in conformity with this Agreement, if GAC was in place and In
Operation during the preceding year. The first payment will be made on or before January 10,
2000, for the portion of 1999, if any, that such facilities were in operation. Defendants will
reimburse Plaintiff for O&M on the Hamakuapoko 1999 Drought Emergency GAC for each
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month GAC was in place and in operation at least 10% of the month at 2 monthly rate of $5,708.
Reimbursement for O&M costs will be requested and paid in accordance with the terms of

paragraph 47.

18. The amounts payable for O&M for GAC will be adjusted by the CPI anhually,
pursuant to Paragraph No. 29.

CERTAIN WELLS THAT EXCEED THE MCL

19. If the concentration of DBCP in the Honokahua A, Hamakuapoko 1,
Hamakuapoko 2, and/or the Haiku wells Exceeds the MCL, then upon issuance of a Notice to
Proceed for installation of GAC facilities on any such well, Defendants will pay 100% of the
capital costs and O&M for GAC on those wells.

Capital Costs

20. Capital costs associated with installation of GAC for the Honokahua A,
Hamakuapoka 1, Hamakuapoko 2, and/or the Haiku wells zre determined as follows:

a Plaintiff will determine the number of GAC vessels to be installed for a
well(s) that Exceeds the MCL based on actual peak well yield capacity as follows: Up to 750 gpm
(two vessel), and 751-1,500 gpm (three vessels). One additional vessel will be installed for each
additional 750 gpm increment, or fractions thereof, in actual peak well capacity. Plaintiff may
locate vessels on a well site, a remote site or at a centralized site at its option.

b. The capital costs of which Defendants will pay 100% are as follows:
two vessels — $1, 800,000, three vessels - $2, 400,000. Defendants will pay 100% of an
additional $600,000 for each additional vessel above three. Defendants’ obligations to pay capital
costs under this paragraph shall be reduced by $100,000 for any of these wells with no pump or a
non oil-lubed pump. The foregoing amounts are deemed to include, but are not limited to, the
costs of land acquisition, design, and construction of GAC.

c. Subject to Defendants' obligation to reinstall GAC on previously treated wells
from which GAC has been removed, capital costs of which Defendants will pay 100% do not
include the costs of GAC vessel replacement, including due to age or wear and tear. (See
Paragraph No. 4 k.) Such vessel replacement costs are included in, and/or to be paid by Plaintiff
out of, O&M.

d. Reimbursement will be requested and paid in accordance with Paragraph
No. 46.

O&M Costs

21. The O&M costs on the Honokahua A, Hamakuapoko 1, Hamakuapoko 2, and/or
Haiku wells are determined as follows:

a. O&M costs will be based on well yield as follows: Up to 750 gpm (two
vessels), $68,500/year; 751-1,500 gpm (three vessels), $74,500/year; and an additional
$6,000/year for each additional 750 gpm of well yield.
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b. On or before January 10 of each year, for each such well, Defendants will
reimburse Plaintiff for 100 percent of the O&M of GAC for the preceding year if GAC was In
Operation on such well during the preceding year.

c. For any such well for which GAC has been In Operation for less than one year,
Defendants' obligation to reimburse Plaintiff for O&M will be limited to 100% of the monthly per
vessel rate set forth in Paragraph No. 21 e. for O&M of GAC for each month GAC was In
Operation.

d. Defendants' obligation to pay annual O&M on any such well, as set forth above,
will be conditioned on Plaintiff's Regular Use of such well. For any such well with an average
anmual utilization rate of less than 10%, Defendants will pay O&M of $1,000 for such well for
each month GAC was In Operation if GAC was not installed and In Operation for the entire year.

e. For any such well at which GAC was In Operation for less than one year, the
payment will be a calculated amount for each month the GAC was In Operation for more than
fifteen (15) days. The amount paid for each month under this paragraph will be calculated by
dividing 12 into the annual rate for O&M paymenis set forth under subparagraph {a) above.

f The amounts payable for capital costs for the Honokahua A, Hamakuapoko 1,
Hamakuapoko 2, and/or Haiku wells under Paragraph 20 will be adjusted by the CPI annually,
pursuant to Paragraph No. 29. The amounts payable for O&M for such wells under Paragraph
No. 21 will be adjusted by the CPI annually, pursuant to Paragraph No. 29.

g. Reimbursement will be requested and paid in accordance with the terms of
Paragraph No. 47.

OTHER WELLS THAT EXCEED THE MCL IN THE FUTURE

22, Where Existing or Future Wells Exceed the MCL, Defendants will pay 90% of the
capital costs and O&M for GAC on those Wells, upon Plaintiff’s issuance of a Notice to Proceed
for installation of GAC facilities on any Existing or Future Wells.

Capital Costs

23.  Capital costs associated with installation of GAC for Existing or Future Wells are
determined as follows:

a  Plaintiff will determine the number of GAC vessels to be installed for a
well(s) that Exceeds the MCL based on actual peak well yield capacity as follows: Up to 750 gpm
(two vessel), and 751-1,500 gpm (three vessels). One additional vesse! will be installed for each
additional 750 gpm increment, or fractions thereof, in actual peak well capacity. Plaintiff may
locate vessels on a well site, a remote site or at a centralized site at its option.

b. The capital costs of which Defendants will pay 90% are as follows:
two vessels - $1, 800,000, three vessels — $2, 400,000. Defendants will pay 100% of an
additional $600,000 for each additional vessel above three. Defendants’ obligations to pay capital
costs under this paragraph shall be reduced by ninety percent (90%) of $100,000 for all future
wells and for existing wells with no pump or a non oil-lubed pump. The foregoing amounts are
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deemed to include, but are not limited to, the costs of land acquisition, design, and construction of
GAC.

c. Subject to Defendants' obligation to reinstall GAC on previously treated wells
from which GAC has been removed, capital costs of which Defendants will pay 90% do not
include the costs of GAC vessel replacement, including due to age or wear and tear. (See
Paragraph No. 4 k.) Such vessel replacement costs are included in, and/or to be paid by Plaintiff
out of, O&M.

d. Reimbursement will be requested and paid in accordance with Paragraph No.
46.

O&M Costs

24. The O&M costs on Existing and Future Wells are determined as foliows:

a. O&M costs will be based on well yield as follows: Up to 750 gpm (two
vessels) $68;500/yeai, 751-1,500 gpm (three vessels), $74,500/year; and an additional
$6,000/year for each additional 750 gpm of well yield.

b. On or before January 10 of each year, for each Existing and/or Future Well,
Defendants will reimburse Plaintiff for 90 percent of the O&M of GAC for the preceding calendar
year, if GAC was In Operation on such Existing or Future Well for the entire year,

c. For any Existing and/or Future Well for which GAC has been In Operation for
less than one year, Defendants' obligation to reimburse Plaintiff for O&M will be limited to 90%
of the monthly per vessel rate set forth in Paragraph No. 24 e. for O&M of GAC for each month
GAC was In Operation.

d. Defendants' obligation to pay annual O&M on any Existing or Future Well, as
set forth above, will be conditioned on Plaintiff's Regular Use of such Well. For any Existing or
Future Well with an average annual utilization rate of less than 10%, Defendants will pay O&M of
$1,000 for such Well for each month GAC was in operation (if GAC was not installed and In
Operation for the entire year).

e. For any Existing and/or Future Well at which GAC was In Operation for less
than one year, the payment will be a calculated amount for each month the GAC was In Operation
for more than fifteen (15) days. The amount paid for each month under this paragraph will be
calculated by dividing 12 into the annual rate for O&M payments set forth under subparagraph (a)
above.

f. Reimbursement will be requested and paid in accordance with the terms of
Paragraph No. 47.

CP1

25.  The amounts payable for capital costs for wells under Paragraphs 20 and 23 wili be
adjusted by the CPI annually, pursuant to Paragraph No. 29. The amounts payable for O&M for
wells under Paragraphs 21 and 24 will also be adjusted by the CPI annually, pursuant to
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Paragraph No. 29.

Selection of Alternative Sites for Future Wells

76 Future Wells (other than wells under construction as of the date this Agreement is
fully executed) constructed by Plaintiff or contractors retained by Plaintiff, must be in substantial
compliance with the following procedures before Plaintiff may obtain reimbursement from
Defendants for the cost of constructing, operating or maintaining GAC on such well.

a  Plaintiff shall select a proposed well site and notify Defendants’ representative
thereof, and provide Defendants with available relevant information concerning the presence of
DBCP in groundwater underlying the site, including historic land use information, hydrogeologic
characteristics and DBCP test results (if any).

b. Defendants shall have 21 days after receipt of said notice to notify Plaintiff
that: (1) Defendants do not object to Plaintiff proceeding with the production well at that
jocation, or (2) a pilot test well should be drilled and tested at that Jocation (at defendants’ sole
‘expensej, or (3) an aliernative well site should be considered

c. If Defendants request 2 pilot test well at the proposed well site, Defendants
shall have 15 days after receipt of test results from that pilot test well to notify Plaintiff that
Defendants do not object to Plaintiff proceeding with the production well at that location or that
an alternative well site should be considered.

d.  If Defendants notify Plaintiff to consider an alternative well site, Defendants’
representative must meet and confer with Plaintiff’s representative to select an alternative site at
Jeast one-half mile from any existing or planned Plaintiff well, and within one-half mile of the
connection to Plaintiff’s water system that would have been serviced by the original well site.
After consideration of potential environmental issues, Plaintiff shall not unreasonably withhold
consent for the selection of alternative well sites. If Plaintiff or a controlling regulatory entity
determines that a proposed alternative well site is 100 environmentally sensitive to be used for a
production well, Plaintiff shall promptly notify Defendants of that determination so that the parties
may consider additional alternative well sites. Potential environmental issues may be identified
through existing documents (if any) prepared pursuant to the Hawaii Environmental Policy Act,
or otherwise, that assess the original well site and include the alternative well site as a project
alternative. Nothing in this Agreement shall impose any additional environmental analysis
obligations on Plaintiff under the Hawaii Environmental Policy Act or otherwise.

e. The parties shall also meet and confer regarding the estimated cost of
constructing, operating, and maintaining the well at the alternative well site. The parties intend
that should the construction of a well proceed at an alternative well site, any estimated increased
costs (compared to the original well site) incurred in connection with constructing, connecting,
operating and maintaining a well at the alternative site shall be borne exclusively by Defendants
including, but not limited to:

(1) the cost of acquiring at Jeast 20,000 square feet of land for the well
site and any treatment facilities which may be required;

(i) the cost of drilling, constructing, and connecting the well to
Plaintiff's distribution system, all in conformance with Plaintiff’s
standard specifications and construction standards;
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(iii)  the cost of any electrical costs (see attached formula, Exhibit A)
and/or pressure reducing facilities associated with the alternative
site;

(iv)  the cost of constructing and maintaining and/or obtaining easements
for any access road to the replacement well,

(v)  the cost of obtaining all necessary permits and authorizations,
including, but not limited to, those required by the Hawaii
Environmental Policy Act and the Department of Land and Natural
Resources and/or successor legislation;

(vi)  the amount of increased allowance for change orders, based ona 10
percent allowance for such change orders; and

(vii) all other reasonably anticipated costs associated with the project.

In calculating any increased costs associated with the alternative well site, the parties will subtract
the amount Plaintiff would have expended in constructing, connecting, operating and maintaining
the well at the original well site from the costs of constructing, connecting, operating, and
maintaining the well at the alternative site.

f.  Upon completion of the meet and confer process, Plaintiff shall serve a written
notice upon Defendants with Plaintiff’s itemized comparison of the reasonably anticipated cost of
constructing, connecting, operating, and maintaining a well at the original and alternative well
sites. If the estimated costs at the alternative site are higher than those estimated at the original
well site, Plaintiff may make a demand on Defendants for those increased costs (“Increased Cost
Demand”™).

g. Within twenty-one (21) calendar days of receipt of said itemized comparison,
Defendants shall: (1) inform Plaintiff that Defendants do not object to proceeding with
construction of a well at the original well site; (2) inform Plaintiff that Defendants agree to pay the
Increased Cost Demand; or (3) serve a written notice of specific objections to the Increased Cost
Demand together with an estimate by a qualified contractor to perform the work at the alternative
well site to Plaintiff’s specifications for construction of a well.

h. If the parties are unable to agree on the selection and/or increased cost of the
alternative well site, either party may elect to arbitrate the dispute as provided in Paragraph 54. In
any such arbitration, Defendants shall bear the burden of proof.

i.  Inthe event new or materially different environmental issues associated with
the selection of the alternative well site (“New Issues™) are a substantial factor leading to
environmental litigation by a third party, then either: (1) Defendants shall assume the cost of
defense of that litigation; or (2) if Defendants do not assume the cost of defense of that litigation,
Plaintiff may proceed with construction at the original well site with reimbursement by Defendants
if the well exceeds the MCL as specified in this Agreement.

j.  If Defendants fail to serve Plaintiff with a timely objection to the Increased
Cost Demand described above, Plaintiff may elect to proceed with construction at the onginal
well site.

k. Ifthe well constructed at an alternative site fails to yield water that meets all
then applicable water quality standards, Defendants shall pay the full cost of installing treatment
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facilities to correct any such deficiency and shall reimburse Plaintiff for the full cost of operating
and maintaining any such equipment. Defendants' obligation to reimburse Plaintiff for such
treatment facilities shall not apply to disinfection facilities or any treatment or other water quality
technology which Plaintiff is required to install on all Plaintiff wells In Operation, other than wells

treated with GAC.

1. Any well constructed at an alternative site must yield at least eighty percent
(80%) as much water (gallons per minute (“gpm”)) as the original site selected by Plaintiff.

m. Ifthe well constructed at the alternative well site fails to operate as provided
in the previous sub-paragraph, Defendants may elect to construct at their sole expense an
additional well to Plaintif’s standards at another site approved by Plaintiff so that the combined
flow from both wells equals or exceeds that anticipated at the original proposed site.

n If Defendants pay the Increased Cost Demand or amount determined in
Arbitration under this Agreement, then: (1) any increased capital costs will be paid within 30 days
of Defendants’ receipt of a notice to proceed to a contractor to construct a well at the alternative
well site; and (2) any increased operations and maintenance costs will be adjusted by the CPI
under Paragraph No. 29 and January 10 for each preceding year tie well is operation during the
term of this Agreement.

ADMINISTRATIVE APPEALS

27. If a regulatory authority incorrectly, mistakenly, or in excess of its authority directs
Plaintiff to stop using a well or refrain from connecting a well to its water system unless Plaintiff
remediates DBCP in the well, Plaintiff may, within 60 days of receipt of the directive, petition the
regulatory authority for reconsideration of the directive. If Plaintiff chooses not to petition the
regulatory authority for reconsideration of the directive, Plaintiff shall notify Defendants and
Defendants, at their own expense, may choose to challenge the regulatory authority’s decision.
Plaintiff shall provide Defendants with information from its files concerning the status of the well

in question.

CESSATION OF O&M

28.  For any Plaintiff well on which GAC or other remediation equipment to remove
DBCP is installed, Defendants' obligation to pay O&M shall cease upon the occurrence of the
following:

a. If any Regularly Scheduled Well Test for DBCP results in a concentration
below the MCL, a second confirming sample will be taken within ten (10) days. If the average of
those two samples is below the applicable DBCP MCL, the well is to be tested for the time period
specified by the then applicable drinking water regulation. If the average of those tests is below
the applicable MCL, Plaintiff may within sixty (60) days of receipt of the laboratory result for the
last sample petition DOH for a permit amendment allowing removal of GAC or other DBCP
remediation equipment. If the amendment is granted, Defendants' responsibility to pay O&M on
the well is terminated thirty (30) days after notification to Plaintiff by DOH of the amendment
approval, If Plaintiff chooses not to petition DOH for a permit amendment, Defendants’ obligation
to pay O&M on the well is terminated on the thirtieth day after the events described in this

paragraph.
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b. Within 90 days, either DOH will grant Plaintiff's petition, or Plaintiff must make
a good faith effort to obtain such relief from DOH. If the petition is denied, Plantiff shall again
petition DOH in a good faith effort to persuade DOH to grant the petition. If the second petition
is denied, Plaintiff shall notify Defendants and the parties shall cooperate should Defendants, at
their own expense, choose to challenge the DOH decision in Plaintiff’s name. Defendants'
responsibility to pay O&M on the site or well in question will cease 30 days after DOH grants the
petition.

c. Plaintiffis entitled to leave the GAC or other DBCP remediation equipment in
place and/or operate same at its own expense for at least twelve (12) months after Defendants’
obligation to pay O&M on the well has ceased.

d. I GAC or other DBCP remediation equipment has been removed from a well
which has previously been treated and which subsequently requires treatment, the cost of such
treatment will be borne by Defendants to the same extent as it was when GAC or other DBCP
remediation equipment was originally installed, and will not be counted twice against the well

limits set forth in Paragraph No. 30.

CPI ADJUSTMENT

29. This Agreement contains provisions for: (a) Defendants’ payment of specified sums
for the installation of GAC, which are expressed in 1999 dollars, and O&M, which are expressed
in 1999 dollars; and (b) credits and offsets to Defendants, which are expressed in 1999 dollars. All
payments of capital costs and O&M made by Defendants to Plaintiff and all credits and offsets to
which Defendants are entitled under this Agreement for the year beginning January 1, 2000, and
each year thereafter will be adjusted according to the CPL The CPI adjustment shall operate as
follows: The payments made, and credits and offsets applied, for the year 2000 shall be adjusted
to reflect inflation or deflation pursuant to the CPI, except as limited by this Paragraph, with each
successive year's payments being similarly adjusted according to the prior year's inflation or
deflation pursuant to the CPL.

a. For the purpose of calculating inflation or deflation for capital costs, 1999
expressed dollars (as established by the June 1999 figure for the CPI) are to be used in this
Agreement and are to be modified annually using the June CP1 for subsequent years.

b. For the purpose of calculating inflation or deflation for O & M, 1999
expressed dollars (as established by the June 1999 figure for the CPI) are to be used in this
Agreement and are to be modified annually using the June CPI for subsequent years. The first CP1
adjustment to O&M shall commence with the January 10, 2001 payment using the June 2000 CPL

LIMIT ON NUMBER OF WELLS FOR WHICH
DEFENDANTS MAY BE RESPONSIBLE

30. The number of wells for which Defendants will be obligated to pay for the capital and
O&M costs for GAC is limited to fifty (50) wells.

TERMINATION OF OBLIGATIONS

31. All obligations on the part of Defendants under this Agreement, including but not
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limited to payments of capital costs and O&M to Plaintiff, end on September 1, 2039, provided
that all payments due as of that date have been paid.

RE-USE OF GAC VESSELS

32 As GAC vessels become available when they are taken out of service on wells that no
longer require DBCP remediation, Defendants may choose to move those units to another well
requiring DBCP remediation. If Defendants pay for the installation or reinstallation of surplus
GAC vessels, Defendants will receive a credit of $95,000 per vessel (adjusted by the CPI) to be
applied to Defendants’ portion of the capital cost of GAC on any well covered by this Agreement.
Defendants will pay for the cost of moving, installing, inspecting, repairing and refilling these
units, such activities to be performed by Plaintiff to Plaintiff's standards.

33. If 2 GAC vessel is moved to another site, and the well on which it had previously been
installed once again Exceeds the MCL, then Defendants shall pay the appropriate portion of
_capital costs and O&M (either 90% or 100%) required to install or reinstall and operate GAC on
that well. SRR - ' FERRT .

ALTERNATIVE TECANOLOGY AND/OR REMEDIES

34. Defendants may propose that Plaintiff utilize a less expensive wellhead treatment
method approved by U.S. EPA or State of Hawaii for the remediation of DBCP. Defendants
agree to pay the actual cost of designing, procuring, and installing all appropriate equipment and
modifications to existing equipment, including capital and O&M costs under the conditions of this
Agreement, on any well on which such equipment is installed. If any such less expensive
wellhead treatment method is installed, then in lieu of O&M payments for GAC, Defendants will
reimburse Plaintiff for the actual cost of O&M for the less expensive wellhead treatment method
pursuant to Paragraph 47.

35. After meeting and conferring, Plaintiff’s or Defendants’ representatives may submit
any disputed claim concerning the reliability, practicability, or efficacy, or actual cost, including
capital and O&M costs, of employing any less expensive well-head treatment to binding
arbitration pursuant to Paragraph 54 (Arbitration) of this Agreement. Notwithstanding any other
provision of this Agreement, Plaintiff shall not be required t0 use any technology approved by the
EPA, but disapproved by the DOH.

36. Plaintiff may elect to implement alternative remedies for DBCP. If Plaintiff elects to
implement an alternative remedy, Defendants will only be obligated to pay the lesser of either: (a)
100% of the capital and O&M costs of the alternative remedy, or (b) 90% of the capital and
O&M costs for the appropriately sized GAC facility, based on the capacity of the subject well(s),
as appropriate. Plaintiff and Defendants shall submit any disputed claim concerning the actual
cost, including capital and O&M costs, of any alternative remedy for DBCP to binding arbitration
pursuant to Paragraph 54 (Arbitration) of this Agreement.

37 If EPA or DOH directs Plaintiff that modifications or additions to GAC (other than
disinfection equipment) are required to continue use of GAC solely for the removal of DBCP, and
Plaintiff and Defendants are unable to agree on the amount of the reasonably necessary expense of
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such treatment that should be borne by Defendants, Plaintiff and Defendants will submit Plaintiff's
claim for the reasonably necessary expense of such treatment to binding arbitration pursuant to
Paragraph 54 (Arbitration) of this Agreement. '

38 The activities set forth in Paragraph Nos. 34 through 37 are subject to approval by
both Plaintiff and Defendants; said approval will not be unreasonably withheld.

LABORATORY ANALYSIS AND REPORTING

39 Plaintiff and Defendants each retain the right to challenge any reported laboratory test
result for DBCP and may take the steps necessary, at their own cost, to verify the result, including
such steps as obtaining a confirming sample for analysis or requesting that the laboratory confirm
its calculations or reanalyze the initial sample.

40. Plaintiff will provide Defendants' Representative with a complete report of all DBCP
test results from Plaintiff production wells every six months throughout the duration of this
Agreement on the first business days of May and December of each year. The report need cily
contain the DBCP results for the year preceding the date of the report.

41. Defendants may, at their own expense, participate in Plaintiff's regularly scheduled
sampling, take split samples, and make reasonable site inspections upon request; said requests will
not be unreasonably made by Defendants.

INDEMNITY

42. Plaintiff will retain its right, if any, to seek indemnity from Defendants if it is sued by a
third party for personal injuries or property damage allegedly attributable to DBCP. Plaintiff’
certifies that it is presently unaware of any such ¢laims.

LANAI AND MOLOKAI
43. Notwithstanding any other provision of this Agreement, Plaintiff will retain its right, if
any, to bring any future DBCP claims, lawsuits, or actions, including but not limited to, claims for

compensatory and/or punitive damages, arising in whole or in part from the past, present,
continuing, or future presence of DBCP on the Islands of Lanai and Molokai.

COSTS
44. All parties will bear their own costs and attorney's fees incurred in the Action.

45, As to Plaintiff, Defendants will waive costs and attorneys’ fees for all dismissed
Defendants.

PAYMENT OF ANY FUTURE OBLIGATIONS

Capital Costs

46. In addition to the conditions that must be met under this Agreement before
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Defendants’ obligations to pay future capital costs anise under this Agreement, Plaintiff must
submit to Defendants’ Representative and representatives for defendants AMVAC, Occidental,
and Maui Land and Pineapple Company (the names and addresses of which will be provided and
updated by Defendants’ Representatives) a COPY of a Notice to Proceed to a contractor to
construct 2 GAC or alternative technology facility to treat a well that Exceeds the MCL. Within
30 days of Defendants’ receipt of the Notice t0 Proceed, Defendants must pay Plaintiff the
amount owed-under the terms of this Agreement. In‘the event-that Defendants fail to make timely
payment, payment will be made under Paragraph 48 of this Agreement (Letter of Credit). Any
disputed claims shall be submitted to arbitration pursuant to Paragraph 54, provided that Plaintiff
shall be entitled to immediate payment pursuant to Paragraph 48, regardless of whether the claim
is disputed.

0&M

47. In addition to the conditions that must be met under this Agreement before
Defendants’ obligations to pay future O&M arise under this Agreement, Plaintiff must submit by
December i of each year star! ing in 2000 a qualifying claim for O&M that provides sufficient
information to evaluate whether and to what extent Plaintiff's well(s) qualify for Q&M payment.
This will include, but not be Jimited to, DBCP test results and information concerning whether the
wells were In Operation and In Regular Use during the preceding twelve months. Provided
Plaintiff's O&M claim is timely submitted, Defendants shall make payment in the amount claimed
by the following January 10. In the event Defendants fail to make timely payment, payment will
be made under Paragraph 48 of this Agreement (Letter of Credit). Any disputed claims shall be
submitted to arbitration pursuant to Paragraph 54, provided that Plaintiff shall be entitled to
;mmediate payment pursuant to Paragraph 48, regardless of whether the claim is disputed. If
Plaintiff fails to submit a timely claim (i.e., by December 1), then Defendants’ obligation to make a
timely payment (i.., by January 10) shall be extended one day for each day Plaintiff’s claim is late.

LETTER OF CREDIT

48 To secure the obligations of Defendants under this Agreement, and as a condition
precedent to the obligations of Plaintiff hereunder, Defendants shall, at their sole cost and
expense, furnish to Plaintiff, on or prior to October 1, 1999, and thereafter maintain during the
entire term of this Agreement, continuing to a date thirty (30) days after the later of (i) September
1, 2039 or (ii) satisfaction of all Defendants' obligations t0 Plaintiff under this Agreement, an
srrevocable standby letter of credit ("Letter of Credit") in favor of Plaintiff in form and substance
reasonably satisfactory to Plaintiff, issued or confirmed by a United States banking institution
having capital and surplus of not less than One Billion United States Dollars (USD
1,000,000,000) and advised by a banking institution with a banking office in Honolulu, Hawaii,

a. The Letter of Credit shall have a principal amount of Twenty Million United
States Dollars (USD 20,000,000), and shall provide for payment to Plaintiff under this Agreement
by a draft at sight to which is attached Plaintiff's Signed Statement (as defined in the Letter of
Credit). The draft at sight and the Signed Statement which shall be conclusive that there has
occurred an event of default under this Agreement and any applicable cure period has lapsed. A
draft at sight presented as the result of an Event of Default related to claims under either
Paragraph 46 or 47 will be limited to the amount of the claim. A draft at sight presented as the
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result of an Event of default based on the failure of the Defendants to renew the Letter of Credit
may be presented for the full amount of the Letter of Credit. :

b. Should any Letter of Credit furnished by Defendants hereunder expire prior to
the term of this Agreement, Defendants shall automatically provide Plaintiff with a replacement, in
the same tenor, no later than sixty (60) days prior to the expiration of the then-current Letter of
Credit. Failure to provide a replacement for a Letter of Credit shall be an Event of Default under
this Agreement, and shall permit Plaintiff to draw on the then-current Letter of Credit as provided
above. Plaintiff's realization of the amount payable under the Letter of Credit shall not affect
Plaintiff's right to elect any other remedy on default available to Plaintiff under this Agreement, or
under applicable law.

c. Where Plaintiff draws on a Letter of Credit because of the occurrence of an
Event of Default based on the failure of the Defendants to renew the Letter of Credit, the amount
drawn on the Letter of Credit shall first be applied to any then existing claims for Capital Costs
and/or O&M Costs-under this Agreement. and thereafter the halance of the amount drawn shall be
" “applied as credit against future claims under the Agreement or reconveycd to the banking
institution that issued the Letter of Credit upon Defendants obtaining a new Letter of Credit.

d. The principal amount of the Letter of Credit may be adjusted upon agreement
of all the parties at the time of any renewal or replacement of the Letter of Credit. In the absence
of such agreement, the principal amount of the Letter of Credit shall remain Twenty Million
United States Dollars (USD 20,000,000) so long as Defendants are required to maintain a Letter
of Credit under this Paragraph 48.

CREDITS

49.  a. Upon Defendants’ initial payment of $3,000,000 pursuant to Paragraph 16 of
this Agreement, Defendants shall be entitled to a one-time credit against the amount otherwise
payable for installation of permanent GAC facilities on the Hamakuapoko Well Nos. 1 or 2 of
$804,000, less the amount described in Paragraph 32 (Re Use of GAC Vessels), if, at Defendants’
option, the vessels are used to treat any other well.

b. If any disputed claims under this Agreement are resolved in favor of
Defendants, any amount determined to have been paid by Defendants in excess of the amount
found to be due shall be credited to Defendants to offset future obligations under this Agreement.

c. Any credit or offset to which Defendants become entitled shall be applied to
reduce the next occurring obligation of Defendants related to capital cost, and Defendants shall
owe no additional amounts for capital costs until all credits and offsets to which Defendants are
entitled have been applied and exhausted. Except as provided in this paragraph, and
notwithstanding any other provision of this Agreement, Plaintiff shall not be obligated to pay
Defendants cash on any accumulated credits or offsets. Except as otherwise set forth in this
paragraph, any credits remaining as of September 1, 2039, shall be extinguished. Credits
remaining as of September 1, 2039 that are the result of a claim made by Plaintiff after September
1, 2038 and disputed by Defendants thereafter, where the dispute is subsequently resolved in
favor of Defendants, will be reimbursed to Defendants within thirty (30) days of such resolution.
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———=—— ~water system.

50. If Plaintiff receives a payment under this Agreement for a GAC project that is not
constructed, Defendants shall receive 2 credit in the amount of such payment toward the capital
cost of the next GAC project that would otherwise trigger a further payment by Defendants.

DESIGNATED CONTACTS

PPIUIIAS ST B W LA A S e

51. Defendants' Representative and Plaintiff’s Representatives are the parties’ respective
designated contacts for all reports, correspondence, and notices concerning the subject matter of
this Agreement. If another representative is substituted, Defendants or Plaintiff, as appropriate,
must provide written notice of same within ten (10) days.

GQOOD FAITH EFFORT

57 Consistent with this Agreement, the parties agree to make a good faith effort to
mitigate both Defendants' obligations under this Agreement and any adverse impact on Plaintiff's

P

ARBITRATION AGREEMENT

53 In the event of any dispute between Plaintiff and Defendants arising out of or relating
to this Agreement, the parties agree to try in good faith to settle the dispute by negotiation and/or

mediation.

54. If the dispute cannot be resolved to the parties’ mutual satisfaction through
negotiation and/or mediation within thirty (30) days, Plaintiff and/or Defendants’ Representative
may elect to seek arbitration, and the dispute shall be resolved through binding arbitration. It is
the intent of the parties that the arbitration be structured in such a way as to minimize costs and
delay. The arbitration shall be conducted in accordance with the Commercial Arbitration Ruies of
the American Arbitration Association (the "AAA Rules") with the following stipulations:

a. The arbitration hearing shall be held before Hon. Ret. Judge Weinstein at
JAMS, San Francisco, or if he is not available or declines to serve, a single arbitrator if the parties
agree upon a single arbitrator. If the parties cannot agree upon a single arbitrator, then each shail
select an arbitrator, and those arbitrators shall select a third arbitrator. If they are unable to agree
upon a third arbitrator within fifteen (15) days, the third arbitrator shall be selected as provided in
the AAA Rules.

b. Unless otherwise ordered, each party's presentation at the arbitration hearing
shall be limited to 14 hours, and the hearing shall be completed within ten (10) business days.

c. The arbitration decision shall be rendered not {ater than thirty (30) days after the
final day of the hearing and shall be judicially enforceable, nonappealable and binding.

4 Summaries of any expert testimony, along with copies of all documents t0 be
submitted as exhibits, shall be exchanged at least ten (10) business days before arbitration under

procedures set up by the arbitrators.
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e. Except as otherwise specified herein, there shall be no discovery or dispositive
motion practice except as may be permitted by the arbitrators, who may authorize only such

discovery as is shown to be necessary to ensure a fair hearing. No discovery or motions permitted
by the arbitrators shall in any way alter the time limits specified herein.

f Arbitration cOSts, arbitrators’ fees, and attorneys’ fees and costs shall be
awarded to the prevailing party, if any, by the arbitrators.

g. The arbitration shall occur in San Francisco, California.
55. In the event of arbitration arising out of, or related to, this Agreement, the
prevailing party shall be entitled to recover its costs, expenses, and reasonable attoreys' fees, in
addition to any other relief to which it may be entitled.

RELEASE

. Now THEREFORE, in reliance on the recitals stated above and for consideration,
Plaintiff agrees as follows:

56. The foregoing recitals are true and correct and by this reference incorporated herein.

57. Subject to the provisions of this Agreement, on behalf of itself, its assigns, Board
representatives, and past, present or future agents, Plaintiff hereby releases Defendants,
individually and collectively, and their respective predecessors, Successors, assigns, present and
potential indemnitees, insurers, subsidiaries, affiliates, attomeys, and past or present employees,
directors, officers, agents, shareholders, and representatives from any and all DBCP claims,
demands, Action, causes of action, obligations, liens, damages, and liabilities, of any nature
whatsoever, whether or not known, suspected or claimed, present or future, relating to or arising
out of any act, cause, matter or thing stated, claimed, or alleged, or that could have been stated,
claimed, or alleged by Plaintiff in the Action. Plaintiff understands and acknowledges that it is
releasing and waiving all past, present, continuing and future claims it has or may have against
Defendants for the presence of DBCP, except as specifically set forth in this Agreement.

59 Plaintiff declares and warrants that no other person or entity has had nor now has any
interest in the claims, demands, Action, causes of action, obligations, liens, damages, and liabilities
released in Paragraph No. 57, above; and that it has not sold, assigned, transferred, conveyed, or
otherwise disposed of any DBCP claim, demand, action, cause of action, obligation, lien, damage,
or liability released in Paragraph No. 57, above.

59, Plaintiff declares that, prior to the execution of this Agreement, it has apprised itself
of sufficient data, either through experts or other sources of its own selection, in order that it
might intelligently exercise its judgment in deciding on the contents of this Agreement and in
deciding whether to execute it. Plaintiff further declares that its decision to enter into this
Agreement is not predicated on or influenced by any declarations or representations of
Defendants, or any of them, or by Defendants' respective predecessors, successors, assigns,
subsidiaries, affiliates, insurers or attorneys or past or present employees, officers, directors,
agents, shareholders, or representatives. Plaintiff declares that this Agreement is executed
voluntarily and with full knowledge of its significance.

Q4g
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60. The parties acknowledge that they have an understanding of the facts underlying the
Action and have negotiated in good faith and that this Agreement represents a good faith
settlement with regard to the interests of all parties to the Agreement.

61. Plaintiff authorizes and directs its counsel to execute appropriate Requests for
Dismissal, with prejudice, of the entire Action as to all Defendants, and to deliver the executed
Requestsfor Dismissal to Defendants’ Representative. All-parties authorize and direct their
respective counsel to execute whatever documents are necessary to implement this Agreement.

62. This Agreement shall bind the parties and each successor and assign of each party.

63. This document embodies the entire terms and conditions of the Agreement between
the parties, and supersedes any prior documents signed by the parties in the course of resolving
the Action. All words, phrases, sentences, and paragraphs, including the recitals hereto, are
material to the execution of this Agreement.

64. This Agrecmc'n shell be go‘u"erned by, and interpreted and construed in accoidance
with, the laws of the State of Hawaii,

65. Upon the occurrence of an uncontrollable circumstance, the party affected shall be
excused from any faiture or delay in performance under this Agreement. For purposes of this
Agreement, an « ncontroliable circumstance” includes, but is not limited to, acts of God, fire,
flood, civil unrest, earthquake, declaration of a public emergency, injunction, and labor disputes.
However, the parties recognize that delays in Defendants’ performance under the terms of this

- Agreement could uniquely subject Plaintiff to third parties’ disputes. Therefore, in the event

Defendants’ performance of any option or obligation described in Paragraph 26 and its subparts is
delayed due to force majeure circumstances, Plaintiff may proceed with the construction of wells,

‘notwithstanding any right of Defendants to construct replacement wells and select alternative well

sties. Defendants shall promptly reimburse Plaintiff for the cost of well construction incurred
under these circumstances.

66. In the event any of the terms, conditions or covenants contained in this Agreement are
held to be invalid, then any such invalidity shall not affect any other terms, conditions or
covenants contained herein which shall remain in full force and effect.

67. Plaintiff warrants that this Agreement has been approved by Plaintiff's Board of Water
Supply, and each of the signatories to this Agreement warrants that he or she is fully authorized to

enter into the terms and conditions stated herein and to execute this Agreement.

68. This Agreement will be effective whether or not executed in multiple counterparts.

Dated: 5 /21/25 BOARD OF WATER SUPPLY
OF THE CO%Y OF Al
By , 7

ts: (J’? élj.nra-n—-__-

(signatures continued)
A9
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Approved as to form: MILLER, SHER & SAWYER
A Professional Corporation/

. - o 2 abevad
Dated:__Arg 31117 By 7C’J7 /“’/ (’”WA/Y Carpt (T
' DUANE C. MILLER A
VICTOR M. SHER '
Attorneys for Plaintiff, Board of
Water Supply of the County of Maui

Dated: THE DOW CHEMICAL COMPANY

By

Its:

Approved as to form: FILICE, BROWN, EASSA & MCLEOD, LLP
Dated: By -
Attorneys for Defendant
The Dow Chemical Company

Dated: - OCCIDENTAL CHEMICAL COMPANY

By

Its:
Dated: OCCIDENTAL PETROLEUM COR_POR.ATION

By

Its:
Dated: OCCIDENTAL CHEMICAL CORPORATION

By

Its:
(signatures continued)

LY
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Approved as o form:

Dated:

Dateg:_supusr 31, 1899

Approved 45 to form:

Dated:

Dared:

Dated;

Dated:

(sisnniures continued)

: .1;,‘,

MILLER, SHER & SAWYER
A Professional Corporation

By

DUANE C. MILLER

VICTOR M. SHER

Anomeys for Plainuff, Board of
Water Supply of the Cotnty of Maui

THE DOW CHEMICAL COMPANY

— T

Asso-c{ute General Counsel

‘FILICE, BROWN, EASSA & MCLEQOD,LLP

By,

Attorneys for Defendanc
The Dow Chemical Comapany

OCCIDENTAL CHEMICAL COMPANY

By

Tis: : i .

OCCIDENTAL PETROLEUM CORPORATION

By,
Ins:

OCCIDENTAL CHEMICAL CORPORATION

By.

Jes:

T o
T GE R A T
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Appeoved a1 t0 R MILIFPR. SHER & SAWYER
A Profmtionsl Corpastion

Y
DUANE C. MIILER
VIOTQR M. SHER .
Amxncyy for Plassity, Bogd of

Wetse Sypply of e Comwy of Mzl
et THE DOW CEEMICAL CQMPANY

Approved a3 ©© foroma: FRICE. BROWR, EASSA & MCLEOD, I1F

Dt Ry, -
ARDeyR S Defendam
The Row Chaetiest Company

Damds__ 9/2/99 OCCIDENTAL CIHIRGCAL COMPANY

SO

Be_Seniar Vice Fresident & General Coungel

Dami: ‘r‘/, 1! “ OCCIDENTAL PETREOLEUM CORPORATION
ar D . SbeL_A~
Daadc  9/279% OOCIDENTAL CRIMICAL CORPORATERN

{4
enioT Vico President & General CD%ngé?“*__*_ .

Lo -
.
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Approved as fo form:

Dawed;

Dated: 36% /92 2

Dated: é@@j-{{ /27'?

Approved as to form:
Dated: K)b\-rud LA

'TOM & PETRUS |

MAUL PINEAPFLE COMPANY.LTD.

By
Iise_

By,
STEFPHEN M. TEVES
Anomeys for Thirg-Party
Defendants, Maui Land &
Pineappie Co. and Maui pi

ineapple
Co., Lid. '|

AMVAC CHEMICAL CQRPURATION

. /
By _é" , k= e, *, g
Its: 23e (Wainrnd,

AMERICAN VANGUARD.

By A ! £
Itss U o O o A

RUSH E CRAVEN SUTTONMORRY & BEE

By/ é

HARD L. SULTON .
Attormeys for Déferldanrs

AMVAC CHEMICAL ¢ORPORATION and
AMERICAN VANGUARD CORPORATION

ORPORATION
/

]

2.
» ot
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Dated: ‘7‘} 14,/11_

Approved ns to formn;

Dated;

Approved as (o form;

Dated:

SHELL OIL. COMPANY
By, y :
e Senior £ dwmdrn oo

KOBAYASHI, SUGITA & GODA

By,
DALEW,LEB
Attornoys for Dofendant
Shell Oif Company

MAUI.AND & PINEAPPLE COMPANY AND

MAUI PINEAPPLE COMPANY, LTD.

By.
Itg:

TOM & PETRUS

By.
STEPHEN M. TBVES
Attorneys for Third-Party
Defendants, Maui Land &

Pineapple Co, and Mau! Pineapple .
Co., Lid,

A0 SRR



Daizd

Dated:

Approved as to form:

Datea:

Daed: ig‘f \ . 44 _

Approved as to form:

Dumed: &fﬂ Quiht |, il §

(signatures continued)

B

Y
STEPHEN C. LEWIS
Avorneys for Defendants
Occidentat Chemical Company.
Occicensal Petroleum Corporanon, shd
Occidentsl Chermucal Corpotanon

AMVAC CHEMICAL CORPORATION

By
Irs:

AMERICAN VANGUARD CORPORATION

By.
Its:

RUSH, MOOQRE, CRAVEN.
SUTTON, MORRY & BEH

By

RICHARD C SUTTON. JR.
Amomeys for Defendant
AMVAC Chemcal Corp. and
Amencan Yanguard Cotp-

EREWER ENVIRONMENTAL INDUSTRY. FKA
BREWER CHEMICAL COMPANY

By Q (‘L

—_——

Ies: Sesn

MAIS??. ROWLAND & WELCH

o, L0l I Mo oo/

PAUL R MANCINI .
. Anorneys for Defeodant
Brewer Environmental Indusery, fia

" Brewer Chesucal Company

A
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. Daed

Darmd:

Appruvc.d 1s o forey

Approved ts © farm:

Dz

SHELYL OTL COMPANY

By.
Its:,

KOBAYASHI SUGITA & GODA

By,
DALE W, LEE
Ansracys for Dofcadamnt
Shell Qi Company

MAUL L.H'N'D & M COMPAN'Y AND

By

STEPHEN M. TEVES

Atomeys for Third-Party
Defondapts, Mati Land &
Pineapple Co. mnd Mavi Pincepple
Ce.. Lid.



‘L{A ADDENDUM TO SETTLEMENT AGREEMENT AND RELEASE OF ALL CLAIMS

This ADDENDUM TO SETTLEMENT AGREEMENT AND RELEASE: OF ALL
CLATIMS ("Addendum') is entered into by and between Plaintiff MAUI
COUNTY BOARD OF WATER SUPPLY ("Board") and Third-party defendants
MAUI LAND AND PINEAPPLE COMPANY, 1INC., AND MAUI PINEAPPLE COMPANY,
LTD. ("Maui Pineapple") (collectively referred to as the
nparties"), and relates to the SETTLEMENT AGREEMENT AND RELEASE OF
ALL CLAIMS pertaining to the case entitled "Maui County Board of
water Supply v. Shell 0il Company, et al.", Civil No. 96-0370(1).

The Parties hereby agree and supplement the SETTLEMENT
AGREEMENT AND RELEASE OF ALL CLAIMS as follows:

1. Paragraph 7 of the SETTLEMENT AGREEMENT AND RELEASE OF
ALL CLAIMS relates to the release of certain claims Maui
Pineapple may have against the BRoard regarding rental
amounte for property on which Napili Wells "A" and "B"
are located= By this Addendum Maui Pineapple hereby
releases the Board from any rental amounts owed to Maui
Pineapple arising out of the transter to the Board of the
property on which Napili Wells "A" and "B" are located.

2... All other terms of the SETTLEMENT AGREEMENT AND RELEASE
OF ALL CLAIMS remain unchanged and in full force and
effect.

Maui County Board
Approved as to rm of Water Supply
and legality

Gary W. Zakia By: Robert K. Takitani,

Deputy Corporj;ion Counsel Its: Chair
§:\ATTORNEY\GWZ\DBCP\addend.2.wpd

Maui Land & Pineapple
Company, Inc.

Approved as to Form

By:

1ts:
Thomas R. Sylvester
Attorney for Maui Pineapple
Maui Pineapple Company, Ltd.
By:
Its:
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ADDENDUM TO SETTLEMENT AGREEMENT AND RELEASE OF ALL CLAIMS

This ADDENDUM TO SETTLEMENT AGREEMENT AND RELEASE OF ALL
CLAIMS ("Addendum®) is entered into by and between Plaintiff MAUI
COUNTY BOARD OF WATER SUPPLY ("Board") and Third-party defendants
MAUI LAND AND PINEAPPLE COMPANY. INC., AND MAUI PINEAPPLE COMPANY,
LTD. (*Maui Pineapple”) (collectively referred tO as Cthe
~parcies”), and relates to the SETTLEMENT AGREEMENT AND RELEASE OF
ALL CLAIMS pertaining to the case entitled "Maui County Board of
Water Supply v. Shell 0il Company, et al.", Civil No. 86-0370(1).

The Partize hereby agree and supplement the SETTLEMENT
AGREEMENT AND RELEASE OF ALL CLARIMS as follows:

bl Paragraph 7 of the SETTLEMENT AGREEMENT AND RELERSE OF

ALL CLAIMS relates to the release of certain claims Maui

Pineapple may have against the Board regarding rental

i amounts_for property on which Napili Wells "ar and "B"
are located. By this Addendum Maui Pineapple hereby

releases the Beard from any rental amounts owed to Maui

Pineapple arising out of the transfer to the Board of the

property on which Napili Wells "A" and "B" are located.

Y}

AllL orher terms of the SETTLEMENT AGREEMENT AND RELEASE
OF ALL CTATIMS remain unchanged and in full force and
effect. :

Maui County Board
Approved as to form of Water supply
and legality

Gary W. Zakian By: Rob=rt K. Takitani,
Deputy Corporatien Counsel Its: Chair
C:\MyFiles\maui\Raui Settlenenziaddend.2.wpd

Maui Land & Pineapple

Co , Lnc.
5Pproiiga35—&?:fgfy g:ijmu143152¢2i:obﬂx
By: v VA

i

Q;ﬁ?di___:_ Its:
omas R. Sylvestex

Attorney for Maui Pineapple
Maui Pineapple Company, Ltd.

»

Its:

TOTAL P.B2
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